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PREFACE. 



If the following work shall prove useful, as an elementary 
treatise to the American stvdenU the author will be gratified. 

li foreigners be enabled, by the perusal of it, to obtain a 
general idea of the merits of the Constitution, his satisfaction 
will be increased. 

To the American public in general^ its value may chiefly 
consist in the exhibition of those judicial decisions, which have 
settled the construction of some points that have been the 
subjects of controversy. 



In this edition, the principles laid down in the first, remain 
unaltered. The author has seen no reason for any change 
of them. A small variation in the arrangement, and the 
correction of some typographical errors, will principally 
distinguish it from the first. 
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INTRODUCTION. 



OP POLITICAL CONSTITUTIONS IN GENERAL, OP THE 
NATURE OP COLONIAL GOVERNMENTS, AND OP THE 
BRITISH COLONIES IN NORTH AMERICA. 



By a constitution we mean the principles on which a 
government is formed and conducted. 

On the voluntary association of men in sufficient numbers to 
form a political community, the first step to be takeii for theur 
own seciiiity and happiness, is to agree on the terms on which 
they are to be united and to act They form a constitution, or 
plan of government suited to their character, their exigencies, 
and their future prospects. They agree that it shall be the 
supreme rule of obligation among them. 

This is the pure and genuine source of a constitution in 
the republican form. In other governments the origin of 
constitutions is not always the same. 

A successful conqueror establishes such a form of government 
as he thinks proper. If he deigns to give it the name of a 
constitution, the people are instructed to consider it as a 

donation from him; but the danger to his power, generally 

2 



10 INTRODUCTION. 

induces him to withhold an appellation, of which, m his own 
apprehension, an improper use might be made. 

In governments purely despotic, we never hear of a consti- 
tution. The people are sometimes, however, roused to vindicate 
their rights, and when their discontents and their power become 
so great as to prove the necessity of relaxation on the part of 
the government, or when a favourable juncture happens, of 
which they prudently avail themselves, a constitution may be 
exacted, and the government compelled to recognise principles 
and (Cfbncede rights in favour of the people. 

The duration of this relief is wholly dependent upon political 
events. In some countries the people are able to retain what 
is thus conceded; in others, the concession is swept away 
by some abrupt revolution in favour of absolute power, and 
the country relapses into its former condition. To rectify 
abuses, without altering the general frame of government, is a 
task, which though found more difficult, yet is of less dignity 
and utility, than the formation of a complete ccmstitution. 

To alter and amend, to introduce new parts into the aqcient 
texture, and particularly new principles of a different and 
contrary nature, often produces an irregular and discordant 
composition, which its own confusion renders difficult of 
execution. The formation of a constitution founded on a 
-angle principle, is the more practica.ble from its greater 
simplicity. 

Wliether this principle is pure monarchy, aristocracy, or 
democracy, if it be steadily kept in view, the parts niay be all 
conformable and homogeneous. 

In a pure monarchy all the power is vested in a single bead* 
He may be authorized to make and expound, and execute the 
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laws. Kthts be the result of general consent, such countries 
possess a constitution. The same may be said of an aristo* 
cracy-^ the people agree to deposit all power in the hands of 
a select number ; and of a democracy, in which they retain, in 
such nuamer as they hold most conducive to their own safety, 
all sovereignty within their own control. The difficulty in 
either case is to regulate the divisions of the authority granted, 
so that no portion of it, vested in one branch or one body of 
men, shall bear an undue relation to the others. Each must 
be sufficient to support itself, yet all must be made to harmoniize 
and co-operate. 

A constitution may combine two of the foregoing principleSt 
like those c£ ancient Rome, some of the Grecian Republics, 
and m modem times, Geneva and some of the small commu- 
nities of Ttaly : or, like the present government of England^ 
it may combine the three principles. 

The liigh authority which has been often quoted* in &your 
of the last mentioned form, may be allowed its full weightt 
wttliout iiiq>ugning the obvious position, that the whole power 
which is conceded to an hereditary monarch, may be vested 
by a democratic republic in an elective magistrate, and all 
the benefits derived from it, enjoyed without the dangers 
attending hereditary succession. 

If an hereditary monarch abuses his power, the people 
seldom obtain relief without insurrectbn ; and thus, between 
the ambition of princes on the one side, and the sense of injuiy 
(^ the other, the peace of the country is constantly endangered. 
If the monarch be elected for life, a young aspiring prince may 

* Cicero de Eepublica. 
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continue the grievances of the state for a long time, and unless 
there be an express provision for deposing him, the choice of 
another in his place, would involve the whole body in tumult 
and disorder. 

The power of choosing another supreme magistrate at the 
end of a reasonable time, obviates these objections. The 
substantial difference between a mixed monarchy and ia 
republic formed on a proper distribution of powers, is therefore 
confined to the term of service of the supreme ma^strate. 
^ The powers of every government are only of three kinds ; 
the legislative, executive^ and judicial. This natural division, 
founded upon moral order, must be preserved by a careful 
separation or distinction of the powers vested in different 
branches. If the three powers are injudiciously blended; if 
for instance, the legislative and executive, or the executive 
and judicial powiers are united in the same body, great dangers 
may ensue, and the effect would be the same, whether such 
powers are devolved on a single ma^strate or on several. In 
the wise distribution of these powers, in the application of 
suitable aids and checks to each, we, may attain the optimi 
constUuta respublicUj which is the object of general desire and 
admiration. 

It has been reserved for modem times and for this ^de of 
the Atlantic, fully to appreciate and soundly to apply the 
principle of representation in government The advantages, 
which occaincmally arise to an individual, of being able to 
conmiit his cares and concerns to another, who in the exercke 
of such authority is considered as the principal himself, are 
elevated and ennobled by being transferred to the concerns of 
an entire community. Without the representative principle. 
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one of two consequences must follow ; either the whole body 
must be assembled and act together, or a few, who may have 
possessed themselves of sufficient force, will undertake to 
dictate and give laws to the whole. But a wise people sees 
and dreads its own dai^er in large assemblies. Experience 
tells them that they cannot trust themselves when thus 
collected together ; that sudden bursty of feeling are likely to 
predominate over their own judgment; that facts and causes 
are often misrepresented or misunderstood, and the deUberate 
judgment, which alone ought to be solely exercised, is over-' 
powered by unaccountable excitement and precipitate impulse. 
It was forciUy said in reference to the popular assembUes of 
Athens, that if every Athenian were a Socrates, still every 
Athenian assembly would be a mob. 

A people sagacious enough to discover this imperfection in 
itself, avoids the danger by selecting a suitable number to 
act for it^ upon full consideration and with due caution ; and 
while it authorizes them to express what are to be considered 
its own sentiments, it gives to that expression the same effect 
as if it proceeded immediately from itself. The virtue of this 
salutary principle is impaired if it be divided. If it extend only 
to a part of the government ; if there are other component parts 
which have an equal or superior power, independent of the 
representative principle, the benefit is partial. 

In England, of three co-ordinate parts, one only is supposed 
by the constitution to represent the authority of the people, and 
at what time this representation was introduced among them, 
is not clearly settled by their own jurists and antiquarians. 
That it existed before the Norman Conquest in some form^ 
now not exactly ascertained, is indeed agreed; but on the 
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sabveraoD of the Saxon institutions, effected by William, the 
practice was, at least, su^ended until the reign of Heniy III, 
The pnmBcial constitutions of America were, with two 
exceptions, modelled with some conformity to die Ekigli^ 
theory; but the colonists of Rhode Island and IVovidence 
I^antations were empowered to choose all their officers, 
le^latire, executive, and judicial; and about the same time a 
lamilar charter was granted to Connecticut ^^And thus,^ 
ccHnidains Chalmers, a writer devoted to regal principles, 
^a mere democracy or rule of the people was established. 
** Every power deliberative and active was invested in the 
^ JB^eemen or their delegates, and the supreme executive magis* 
^^trate of the empire, by an inattention which does little honour 
** to the statesmen of those days, was wholly excluded,** He 
expresses his own doubts whether the kmg had a right to grant 
such charters.* 

But, although in all the other provinces, the charters were 
originally granted or subsequently modified so as to exclude 
the principle of representation from the executive department, 
ihese two provinces, at the time of our revolution, retained it 
undiminished. The suggestion of the full unqualified extension 
of the principle of representation may therefore be justly 
attributed to the example of Rhode Island and Connecticut^ 
which, when converted into States, found it unnecessary to alter 
the natiire of their governments, and continued the same forms, 
in all respects, except the nominal recc^nition of the king*s 
authority, until 1M8, when Connecticut made some minor 
changes and adopted a formal Constitution. Rhode Island, 

* Folitxcal Anxiak of the British Colonies. 
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bowever« is still satisfied with the charter of Charles IL from 
which it has been found sufficient tp expunge the reservaticnoi of 
allegiance, the required conformity of its legislative acts to those 
of Great Britain, and the royal right to a certain portion of gold 
and »lver ores, which happily for that state, have never been 
found within it 

As representation is sometimes partial in respect to the pro- 
portion of the powers of government to be exercised, so it is 
sometimes ccm&ied to a portion only of those governed. In 
this respect it is perhaps still more objectionable. The power 
of electing the great officers of the state belonged in Venice to 
a few families; the people at large had no voice, and it was 
therefore indifferent to the Venetians, whether they became the 
subjects of France, or were ceded by her to Austria, or whether 
they continued to be governed by those in whose appointments 
they had not the least share. With us^ representation is in its 
nature universal, but in practice there are some exceptions 
which wrill be noticed in a subsequent place. They are few^ 
and do not impair the principle. 

It is not necessary that a constitution should be in writing ; 
but the superior advantages of one reduced to writing over 
those which rest on traditionary information, or which are to 
be collected from the acts and proceedings of the government 
itself^ are great and manifest A dependence on the latter 
is indeed destructive of one main object of a constitution^ 
which is to check and restrain governors. If the people can 
only refer to the acts and proceedings of the government to 
ascertain their own rights, it is obvious, that as every such act 
may introduce a new principle, there can be no stability in the 
government. The order of things is inverted; what ought to 
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be the inferior, is placed above that which should be the 
superior, and the legislature is enabled to alter the constitution 
at its pleasure. 

This is admitted by Elnglish jurists to be the case in respect 
to their own ccmstitution, which in all its vital parts may be 
changed by an act of parliament ; that is, the king, lords,, and 
commons may, if they think proper, abrogate and repeal any 
existing laws, and pass any new laws in direct opposition to 
that which the people contemplate and revere as their ancient 
constitution. No such laws can be resisted or disobeyed by 
the subject, nor declared void by their courts of justice as 
unconstitutional. A written constitutbn which may be 
enforced by the judges and appealed to by the people, is 
therefore most conducive to their happiness and safety. 

Vattel* justly observes, that the perfection of a state, and 
its aptitude to fulfil the ends proposed by society, depend on 
its constitution-T-the first duty to itself is, to form the best 
constitution possible, and one most suited to its cux^umstances ; 
and thus it lays the foundation of its safety, permanence and 
happiness. But the best constitution which can be fiamed 
with the most anxious deliberation that can be bestowed upon 
it, may, in practice, be found imperfect and inadequate to 
the true interests of society. Alterations and amendments 
then become desirable — ^the people retains — ^the people cannot 
perhaps divest itself, of the power to make such lilterations. 
A moral power equal to and of the same nature with that 
which made, alone can destroy. The laws of one legislature 
may be repealed by another legislature, and the power to repeal 



• Bookl. ch. 3. 
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them cannot, be withheld by the power that enacted them. 
So.the people may, on the same principle, at any time alter or 
abolish the constitution they have formed. This has been 
firequently smd peaceably done by several of these states since 
1776.^ If a particular mode of eifTecting such alterations has 
been agreed on, it is most convenient to adhere to it, but it is 
not exclusively binding. We shall hereafter see the careful 
provision in this respect, contained in the Constitution of the 
United States, and the cautious and useM manner in which 
H has hitherto been exercised. Indeed it is apower which, 
although it cannot be denied, ought never to be used without 
an urgent necessity. . A good constitution is better understood 
and more highly valued, the longer it continues* Frequent 
changes tend to unsettle public opnion, and in proportion to 
the facility with which they are made, ib the temptation to 
make theuu The transactions ip France since the year 1791 
support these remarks. 

The history of man. does not present a more illustrious 
monument of human invention, sound political principles, and 
judicious combinations, than the Constitution of the United 
States. In many other countries, the origin of government has 
been vaguely attributed to force, or artifice or accident, and 
the obscurities of history have been laboriously developed to 
trace the result of these sijy;)posed causes. But America has 
distinctly presented to view the deliberate formation of an 
independent government, not under compulsion, or by artific^ 
or chance, but as a mean of resisting external force, and with 



* New Hampthire, New York,- Pemnylvatua, Delaware, South Carolina, 
Geargia, and Connecticut, have altered their eonititutiona since that period. . 
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' afiill and accurate knowledge of her own rights, providing for, 
and securing her own safety. It is not, however, intended to 
assert that tl;iis instrument is perfect, although it is deemed to 
approach as near to perfection as any that has ever been formed. 
If defects are perceived they ipay readily be accounted for. 

Great and peculiar. diiSculties attended its formation. It 
was not the ^mple act of a homogeneous body of men« either 
large or small. It was to be the act of many independent 
states, though in a greater degree the act of the people set in 
motion by those states ; it was to be the act of the people of 
each state, and not of the people at lai^. The interests, the 
habits, and the prejudices of the people of the different states 
were iq many instances variant and dissimilar. Some of ibexa 
were accustomed (rfiiefly to agriculture, others to c(xnmerce ; 
domestic slavery was reprobated by some, by others it was 
held lawful in itself, and almost necessary to their existence. 
Each state was naturally tenacious of its own sovereignty and 
independence, which had been expressly reserved in their 
antecedent association, and c^ which it was still meant to 

• • • 

retain all that it did not become unavoidably necessary to 
surrender. Different local positions and different interests were 
therefore the sources of many impediments to the completion 
of this great work, which at last resulted in the combination of 
mutual and manly cohcesoions : the representatives of each 
state, deeply impressed, with the necessity of giving strength 
and efficiency to their union, yielded those points which by 
them were deemed of inferior magnitude. That every state 
should be fully satisfied was scarcely to be expected ; but every 
state was bound to consider, that not its own peculiar interests 
only, but those of the whole were to be regarded, and that what 
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inight be supposed to be particular sacrifices, were compensated 
by the general advantage, in which they were to participa^te. 

The constitution thus became the result of a liberal and 
noMe sacrifice of partial and infmor interests, to the general 
good ; and the people^ formed into one mass, as citizens of the' 
Union, yet still remaining distinct, as citizens of the different 
states, (treated a new government^ without destix>ying those 
wtiich existed bdbre, reserving in the latter, what they did not 
surrender to the former, and in the very act of retaining part, 
conferring power and dignity on the whole. 

It will contribute to a proper understanding of the nature 
of this government, to consider the political situation of the 
country and its colonial dependence on Great Britain, before 
the great event of its final separation. 

An explanation of the legal nature of colonies in general, 
will not only serve as an introduction in this view, but will be 
useful to the student, as the United States, possessing vast 
tracts of uncultivated land, ate in the constant habit of forming 
colonies therein, under the appellation of territorial govern- 
menis« 

A colony is a portion of the population of a country, either 
expressly sent or permitted to go to a distant place for the 
purpose of forming a dependant, political body. Dependance 
necessarily enters into the description of a colony, for a body 
of men may emigrate, either with the view of uniting themselves 
to a foreign community, or of setting up a government of their 
ovm, in neither of which cases v^ould the parent country be 
bound to protect them, or be entiti^d to bterfere with their 
internal government or control their trade. 
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The Greeks, the Carthaginians, and the Romans, established 
numerous colonies, sometimes of a military nature, to securo 
distant conquests, but more generally of a civil kind and for 
conunercial purposes, or to fiimish an outlet for a Bap&r- 
abundant population. In the former instance, the removal was 
compelled, in the two latter voluntary^ but in all^ the parent 
country retsuned and exercised certain rights over her colonists, 
founded on the express or implied engagement to protect ih&tsu 
The colony always continued so much a part of the par^it 
country that, if she entered into war, the colony was rend^i^ 
a party to it, and an attack upon th^ latter, ivithout any hostile 
declaration against the parent, was held to be an attack upon 
the parent 

This relation produced certain consequences which were 
considered beneficial to both. The intema:l administration of 
the colony was either immediately directed by the parent state 
or subjected to her revision, and its trade was either ccoifined 
to their mutual intercourscror spariii^y allowed to be shared 
with other countries. 

We are not .clearly informed, in what manner a revenue for 
the benefit of the parent state was extracted from them. In 
some mode it was probably attamed, since it is reasonable that 
those who receive protection out of the public pui'se, should 
proportionally contribute to the public expense. One important 
political feature in these institutions is, that the members of the 
parent state are entitled to participate in the civil rights of the 
colony. An Athenian was received as a citizen at Crotona, 
and a Corinthian at Corey ra; and vice versa, the colonist 
continues a subject or a citizen of the parent state. A 
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Frenchman or an fSiglishman, bom in either of their colonies, 
is a natural bom subject of the country from which his ancestors 
migrated.''^ . 

^ The Ronftkus akvi^ made some distinctions on this subject^ 
wUch did not long continue^ and are now merely interesting 
as a matter of histcny* 

But a stranger who jouied a cdony, gained only those 
rights wUch would have appertsdned«'tb him m the parent 
country, and hence if an ahen cannot hold lands in the United 
States^ he cannot, without an express le^ative dispensation, 
hold land in any of our territories where'the feudal tenures 
tirevai). 

There are instances in ancient history of colonies increasing 
in population and strength so as to send out new colonies to 
adjacent territories, who still however, partook of the cnriginal 
relation to the parent country, and there also are examples of 
Gre^ colcmies, when they had become populous and strong, 
throwing off their subjugation to the states from which they 

qHinig. 

With us it is a standing and a sound rule, to erect our colo- 
nies into states, and receive ihem into the Union as soon as 
they acquire a sufficient population; a subject to which we 
shall again have occasion td advert. 

The discoveries made in America by Europeans, being 
considered as conferring an exclusive right g^ occupancy. On 
the sovereign under whose authority they had sailed, various 
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* The only exception that oeoars with us ig^ as to the right of the inhabitant 
of a temtory to maintain an action against a citizen of one of the states, in 
the United States' courts, but this is owing to the particular structure of the 
Ju^ciary system of the United States* 
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parts of this coptmmt weie appropriated 1)^ the British crown 
to the estabfishment of Goloaies; sometimes by. extensive 
gnmts to &youred individuals, sometimes by .encouraging 
settlers at large, reserving the geiierd domain to tKe crown. 

Ifence two 8(»ls of provincial governments ensued. 1. Those 
denominated Royal Grovemments, in which the executive 
officers were app(Hnted by the crown, but the legislative power 
was vested in the peofde, subject however to the control of the 
king in council. This form prevailed in those provinces wh^re 
the gaoeral domain continued in the crown until it Was, bom 

* 

time to time, granted to the setters. 3. Proprietary Govern- 
ments, where a lar^ territory was at once granted by the 
crown to one or more individuals. 

Of the latter, Maryland granted to Lord Baltimore, and 
Pennsylvania to W^am Penn, are instances ; it likewise 
embraces the provinces of New England, as the territory was 
collectively termed, which was afterwards subdivided mto 
New HampsAure, Massachusetts, Rhode Island and Providence 
Plantations, and Connecticut New Jersey, North and South 
Carolina were also ^nted to private companies. Charters 
were granted by the different monarohs, more-or less liberal in 
their terms, but all founded on the general relation of subjection 
to the crown, sometimes expressly dcK^lared, but omitted in 
others from a conviction that it was unnecessary. 

* Jn some of them the power of legislation was unccHitroUed 
by the parent state. In others, the laws that wero passed 
were to be transmitted to England, and if disallowed by the 
king in council, they lost their force ; but until his disapprobation 
was announced, they were binding on the colony, if enacted 
according to their r^ective charters. In most of the colonies. 



INTRODUCTION. 23 

appeals wer^ allowed to the same authority) fipom the decksions 
of the highest provincial tribunals. >There is no leason to 
betieve that these appeals were in general otherwise decided 
than the justice oi the c^ase required ; but the power of rgecting 
the acts of the legislature, was sometimes capriciously exer- 
cised. It may perhaps have been deemed expedient by the 
{^ngtish ministry, to keep alive the sense of colonial dependance 
whenever the charter ai^Torded the c^portuni^. 

In g;eneraL the courts oS Vice Admiralty were retained 
under the direction of the crown, who appointed the judges 
of^th^m and exercised exclusive jurisdiction as well in 
relation to the proper subjects of maritime jurisdiction,.as the 
collection of so much of the revenue as arose fix>m trade, the 
exclusive power of reigulating which was uniformly understood 
to be reserved. Little direct coinmercial intercourse was 
allowed between the colonies and any other than the British 
dominions^ their mutual or internal commerce and their 
manufactures, were seldom interfered with, yet one or two 
regulations calculated to promote the interests of English 
manufactures, were justly complained of, although they were 
peaceably submitted to. . 

But, (or a long time. Great Britain abstained firom imposing 
internal taxation. On some ^at public exigencies, when 
their own safety was endahgered, the colonists spontaneously 
rendered assistance to the extant of their ability, and with 
these filial efforts, and with the revenue derived from impostis 
on trade, the parent country appeared to be satisfied. But at 
length the increaise and prosperity of the col(»iies suggested 
to the ministry, the idea of a new contributoiy fiind, to be 
subject to their own power . and not to be dependent on 
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voluntary grant& The principle that, tbe right of tajcatipn 
dep^odd on representatjoo, one of the greatest beautieB in the 
ancient constitution ci Eln^and, though now leduced almost 
to a shadow, was disregarded, or the Britudi subject was 
supposed to have susp^otded his claim fi>r it, by residence ia 
a distant colony. The chartered rights, which in the reign of 
the Stuarts had been firequently traoapled pn, were again 
set at nought, aiiffia scheme of internal taxation was adopted^ 
which it was 8u{q;x)6ed might be easily enlbrced, and would 
gradually introduce a syMematic extraction of internal rev^uie. 
Stamp duties were imposed on most^of the instruiDent^ in 
comn^n use, and were to be paid to officers appointed by 
the crown. But the people of America were too sagacious 
not to perceive the danger of submitting to the first inroads 
upon thdr rights, and top firm not to resist th^ocL By a 
siinultaneous impulse, from one end <3f our continent to the 
oth^, a concerted abstinence from the uiae of stauoqps and the 
resignation of many of the officers einployed, the measuxe was 
r<»idered impracticable. 

The common danger su^ested the idea of an union for 
common defence. A precedent for a congress oCtbe province? 
was not wanting. In the year 1753, deputies fix>m several 
of them had assembled at Albany for a different purpose. 
The apprehensions of a war between France and Chreat 
&itaini . in which, as wej have already observed, the colonies 
of each would be necessarity involved, led to this assembly, 
the obgect of which was to increase the means of def^lce by 
forming an union of the provinces. The plan was disapproved 
by the British ministry, because it was appreheoded that it 
Hught produce a concert of measures opposing the supremacy 
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of the mother com^tiy;^ In 1765, the object of a ccmgress 
was still defeice, but against an ^nemy of a different descrip- 
tion; against the invasion of a miaustry supported by acts of 
parliament which they could procure at pleasure.. Remon- 
strance and entreaty were, however^ the only weapons wielded, 
and these, combined with the practical opposition every where 
experienced, produced a change in the ministry and an 
abandonment of the measure. But although the law was 
repealed, the ministry thought it expedient to assert by a 
declaratory act, the right to bind their colonies, by acts oS 
parliament, in all cases whatever ; a declaration disregarded 
by the colonists, who now began to feel their own power, 
till it was endeavoured to be enforced by the imposition of a 
duty on tea, glass, and a few other articles, expressly for the 
purpose of raising a rev^ue to defray part of the colonial 
expenses. ' The spirit which had been raised was not however 
easily allayed. The same indications of resistance were now 
renewedi but the military force in this, country was increased 
by detachments from the regular army in Great ' Britain — 
and the ministry avowed a determination to persevere. 
Another congress was convened, and a second course df 
complaint and supplication, unavailingly pursued. ^ The 
language was still that of faithfiil, though injured subjects : 
their grievances were imputed not to .the monarch, but to his 
ministers — and in the ardent expressions of hope that they 
should not be deprived of the rights enjoyed by their fellow 
subjects^ they admitted their own subjection. Even after 
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tjbe fatal blow was struck at Lexington in 1775, and the 
whole country was in arms, the most dutiiul language of 
subjects towards a sovereign was retained. But this incon^ 
gruity ceased, when the people, perceiving no relaxation 
of the efforts to subdue them, boldly resolved to throw off a 
yoke too heavy to be borne, and nb longer contenting them- 
selves vjiih claiming the rights of British subjects, asserted 
those of independent man. 

By this great measure the congress of provinces became 
at once the congress of so many sovereign states— entitled 
to places in the catalogue of nations; and a meeting of 
humble, complaining colonists terminated in the f(»tiiation of 
an empire. 

It soon was found expedient to devise some explidt form 

of association, by which the powers granted to the congress 

or retained by the new states, should be distinctly ascer* 

tained. Articles of confederation were therefore prepared, 

(and with the exception of one state, which, however, 
afterwards came into them,) speedily adopted, by which 

the United States were formed into a . federal body, with 
an express reservation to each state, of its freedom, sove- 
reignty and independence, and of every power, right, and 
jurisdiction, not expressly delegated to the United States 
in Congress as^mbled. The federal powers were declared 
to be those 6f making v^ar and t)eace, coining money and 
issuing bills of credit, establishing courts of admiralty, building 
and equipping a navy, ascertaining the number of men to be 
raised for the army, making requisitions on each state for its 
quota, regulating the trade and managing all affdrs with the 
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Indians, establishing post-offices^^ and some other matters of 
less importance; but for many of these, even for agreeing on 
the number of ships to be built, and the appointment of a 
commander in chief of the army or navy, the consent of at 
least nine states, in congress assembled, was requisite. 
From this outline it is obvious that the congress still continued 
in a great degree dependent On the individual states, whith 
alone possessed the means of raising supplies. The power 
to coin money, when it did not possess the bullion, to emit 
bills of credit when it had no funds to redeem them, was 
purely nominal. Even the expenses of its own members, 
were to be defrayed by the respective states which sent them, 
and which retained the dangerous power to recall them at 
pleasure. Yet such was the fervour of freemen engaged in 
a common cause, that, while the war continued, the mere 
recommendations of congress carried with them the force 
of mandates, and it was not until after the peace of 1783, 
that the necessity of giving to the head of the union the 
means of supporting its own government was universally felt , 
and acknowledged. After some ineffectual substitutes had 
been proposed, a convention of delegates from the different 
states was assembled at Philadelphia in 1787. The members 
were appointed by the legislatures of the respective states. 
The result of their deliberations was again to become a 
matter of recommendation which required the assent of the 
people to pve it eflfect. It was conimunicated by the con- 
vention to congress, and by congress to the several legislature^, 
in order to be submitted to a convention of delegates chosen 
in each state by the people. This course, which had been 
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recommended by the general conventxm itself, eventuated in 
its final adoption by all the states. But the assent of nine 
was su0icient for its commencement, and on the 2d of July, 
1 788, congress was informed, that nine states had adopted it. 
On the 13th of September, they fixed the time for the appdnt- 
TONkt and meeting of electors, and ^ commencing pi 
under the new 
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CHAPTER L 



THE CONSTITUTION OP THE UNITED STATES- 



The govenunent, fonned under the appellation of the United 
States of America, is declared in the solemn instrument 
which is denominated the Constitution, to be ^ ordained and 
established by the people of the United States, in order to form 
a more perfect imion, establish justice, insure domestic tran- 
quillity, provide for the conmion defence, promote the general 
wel&re, and secure the blessingsi of liberty to themselves and 
their posterity.'' 

In this distinct eiqpQsitipn of principles, most of which are 
common to all freemen, and some peculiar to the situation of 
our coimtry, we perceive the motives, and are guided in the 
ccmstruction of the instrument We find the intention to create 
a new poUtical society ; to form a new governm^t which the 
necesaties and dangers of our country loudly required. The 
imperfect and inefficient confederation of 1779, is intended to 
be abandoned. The states are no longer to be known to 
each other merely as states. The people of the $tates unite 
ivith each other, without destroying their previous organization. 
They vest in a new government, all the powers necessary for 
the attainment c^the great objects to which the states separately 
or confederated, had been found incompetent. They reserve 
to the state governments, or to themselves, only what is not 
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necessary for the attainment of those oligects. In all other 
respects the sovereignty of the states is unaltered. The obliga- 
tions of duty and allegiance to them are not impaired; but in 
all those instances which are within the. sphere of the general 
government, the higher obligations of allegiance and duty to it, 
supersede what was due to the state governments, because 
from the nature of the case they cannot be co-equal. Two 
governments of concurrent right and power cannot exist in one 
society. Superiority must, therefore, be, conferred on the 
general government, or its formation, instead of promoting 
domestic tranquillity, would produce perpetual discord and 
disorder. 

The principles of this constitution to be thoroughly under- 
stood should be frequently contemplated. The composition of 
such a government presents a novel and sublime spectacle in 
political history. It is a society, formed not only out of the 
people of other societies, but in certain parts, formed by those 
societies tliemselves. The* state is as much a member of the 
Union, and forms as much a part of the greater society as the 
people themselves, yet the state does not enter into the Union 
upon federate principles; it does not send representatives in 
the nature of federal delegates, or ambassadors; it cannot, at 
its own pleasure, increase or diminish their number. When 
the appointment is made, the pers(m appointed becomes an 
officer of the United States, not of the state which sends him, 
and he is not politically responsible to his immediate constituent. 
In one case only is a vdte taken by states, and the imme- 
diate representatives of the people, in that case, represent the 
state. 

It will be seen that in some cases a state has the right to claim * 
the aid of the judicial power of the Union, and in all, it is bound 
to support the legislative and executive acts of the general 
government when consistent with the constitution. As therefore 
it is neither a stranger, nor property speaking a confederate. 
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it seems to follow that it must be considered as part of the 
greater nation, a term, which in the course of this work we 
shall chiefly use in reference to the United States, because 
although every political body, governed only by its own laws 
or internal regulations, may be denominated a nation, yet 
the states^ not possessing that absolute independence, cannot 
with full propriety be so designated. But a name is of little 
importance if the substance be retained ; and if Virginia or 
Pennsylvania are not known abroad as nations, it does not 
afifect their power at home as states. In this relation every state 
must be viewed as entirely sovereign in all points not transferred 
by the people who compose it, to the government of the Union : 
and every exposition that may be given to the constitution, 
inconsistent with this principle, must be unsound. The 
supremacy of the Union in all those pohits that are thus 
transferred, and the sovereignty of the state in all those which 
are not transferred, must therefore be considered as two 
co-ordinate qiialities, enabling us to decide on the true mode 
of giving a construction to the constitution. As different views 
have prevailed, different theories of construction have been 
formed. Some have contended that it should be construed 
strictly; others have asserted, that the most liberal construction 
should be allowed. By construction we can only mean the 
ascertaming the true meaning of an instrument, or other form 
of words, and by this rule alone ought we to be governed in 
respect to this constitution. A strict construction, adhering to 
the letter, without pursuing the sense of the composition, could 
only proceed fix)m a needless jealousy, or rancorous enmity. 
On the other hand, a liberal construction may be carried to an 
injurious extreme ; concessions of power may be conceived, or 
assumed, which never were intended, and which therefore are 
not necessary for its legitimate effect. The true rule therefore 
seems to be no other than that which is applied in all cases 
of impartial and correct exposition ; which is to deduce the 
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meaning from its known intention and its entire text, and to 
give effect, if pos^ble, to every part of it, consistently with the 
unity, and the harmony of the whde. 

In many respects we have the benefit of the learned eluci- 
dations of judicial tribunals, and wherever the supreme court 
of the United States has pronounced its solemn decision upon 
constitutional points, the author has gladly availed himself of 
this irrefragable authority ; but where a guide so certain, cannot 
be found, recourse can cmly be had, to an anxious and serious 
endoavour to di^lay and expound, with truth and justice, the 
main features of a constitution, which must always be more 
admired, as it is more considered, and better understood. If 
these exam'mations produce the same effect upon the reader, that 
they have upon the author, the attachment to it, of our native 
dtizens, and its attractions to foreigners will be increased; and 
those who arie now here, and those who may hereafter be here, 
will concur to venerate and support a government, eminent 
above all others m promoting the freedom and the happiness 
ofmsui. 
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it seems to follow that it must be considered as part of the 
greater nation, a term, which in the course of this work we 
shall chiefly use in reference to the United States, because 
although every political body, governed only by its own laws 
or internal regulations, may be denominated a nation, yet 
the states^ not possessing that absolute independence, cannot 
with full propriety be so designated. But a name is of little 
importance if the substance be retained ; and if Virginia or 
Pennsylvania are not known abroad as nations, it does not 
affect their power at home as states. In this relation every state 
must be viewed as entirely sovereign in all points not transferred 
by the people who compbse it, to the government of the Union : 
and every exposition that may be given to the constitution, 
inconsistent with this principle, must be unsound. The 
supremacy of the Union in all those points that are thus 
trsmsf^red, and the sovereignty of the state in all those which 
are not transferred, must therefore be considered as two 
co-ordinate qualities, enabling us to decide on the true mode 
of giving a construction to the constitution. As different views 
have prevailed, diflferent theories of construction have been 
formed. Some have contended that it should be construed 
strictly ; others have asserted, that the most liberal construction 
should be allowed. By construction we can only mean the 
ascertaining the true meaning of an instrument, or other form 
of words, and by this rule alone ought we to be governed in 
respect to this constitution. A strict construction, adhering to 
the letter, without pursuing the sense of the composition, could 
only proceed fix)m a needless jealousy, or rancorous enmity. 
On the other hand, a liberal construction may be carried to an 
injurious extreme ; concessions of power may be conceived, or 
assumed, which never were intended, and which therefore are 
not necessary for its legitimate effect. The true rule therefore 
seems to be no other than that which is applied in all cases 
of impartial and correct exposition ; which is to deduce the 
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within the general expressions of the introductory part 
These prohibitions are in some degree auxiliary to a due 
construction of the Constitution. When a general power 
over certain objects Js granted, acconapanied with certain 
exceptions, it may be considered as leaving that general 
power undiminished in all those respects which are not thus 
excepted. 

The value and effect of this proposition i»ay be adverted to 
hereafter. 

. The legislative body possesses widi us. a great advantage 
over that of those countries where it may be adjourned or 
dissolved at the pleasuro of the executive authority. It is 
self-moving and self-dependent. Although it may be convened 
by the executive, it cannot be adjourned or dissolved by it 
The time of its assembling is fixed by the Constitution, until 
which^ unless a law has been passed appomting an earlier 
day, or the president , on extraordinary occasions has thought 
proper to convene it, the , action of . the le^slature cannot com- 
mence ; but if in their opinion the public good shall require 
it, they may continue uninterruptedly in ses^on, until the 
termination of the period for which the memberd of the house 
of representatives aro elected, and they may fix as early a 
time for the mating of the next congress as they think proper. 
A amilar principle prevaili>( hi all the state constitutions^, and 
it is only where it exists, that a legislature is truly independent. 
It is as inconsistent with sound {^ciples for the executive to 
suspend, at its pleasure, the action of the legislature, as for the 
latter to undertake to dei»ive the executive of its constitutional 
fimctions. 

But without a constitutional limit on its duration, it must 
be conceded, that a power in the legislature to protract its 
own ccHitinuance, would be dangerous. Blackstone attributes 
the misfortunes of Charles. I. to his having unadvisedly passed 
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an act to continue the parliament, then in being, till such 
time as it should please to dissolve itself, and this is one of the 
many proofi that the much praised constitution of that country 
wants the character of certainty. No act of congress could 
prolong th0 continuance of the legislature beyond the term 
fixed by the Constitution^ 
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CHAPTER III. 



OP THE SENATE. 



The senate, on account of its more permanent duration and 
yarious functions, will receive our first attention. If the 
infusion of any aristocratic quality can be found in our Con- 
stitution, it must be in the senate; but it is so justly tempered 
and regulated by other divisions of power, that it excites no 
uneasiness. The mounds and safeguards with- which it is 
surrounded must be violently broken down, before any political 
injury can arise from the senate. 

The senators ar^ appointed from time to time, by the 
legMatures of the different states ; but if a vacancy happens 
during the recess of the state legislature, the executive thereof 
may make temporary appointments until the next meeting of 
the legislature, which shall then fill such vacancies. 

The vesting this power in the state legislatures is the only 
material remnant of tlie federative character of the late 
congress ; but the delegates then appointed possessed the. whole 
power ; those now appointed, hold but a part of the powers of 
the general government It is t'ecommended by the double * 
advantage of favouring a select appointment, and of giving to . 
the state governments, such an agency in the fohnation of the 
general government as preserves the authority of the former, 
and contributes to render them living membcons of the great 
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body.* Whether the appointment shall be made by a joint or 
a concurrent vote of the two branches, when the le^lature of 
a state consists of two branches, as it now universally does, the 
Constitution does not direct. The difference is, that in a joint 
vote, the members of both houses assemble together and vote 
numericaUy. A concurrent vote is taken by each house voting 
separately, and the vote of one receiving the assent of the other 
branch. 

The person appointed must be; at least thirty years of age, 
have beea a citizen of the United States nine years, and at the 
time of his election, he must be an inhabitant of the state by 
which he sh^l be chosen. The senatorial trust reqiuring great 
extent of information and stability of character, a mature age 
is requisite. Participating immediately in some of the trans- 
actions with foreign nations, it ought to be exercised by those 
who are thoroughly weaned from the prepossessions and habits 
incident to foi^eign birth and education. The term of nine 
years is a reasonable medium between a total exclusion of 
naturalized citizens, whose merits and talents may claim a 
share of public confidetice, and an indiscriminate and hasty 
admission of them, which might possibly create a channel for 
foreign influence in the national council.! 

Each state, whether more or less populous, appoints two 
senators — a number wMch would have been inconvenient, if 
the votes in the senate were taken, as in the former congress, 
by states, when^ if the delegates from a state were equally 
divided, the vote of the fitate was lost ; and which of course 



* Federalist, No. 63. The author avails himself of the first occasion to 
quote this excellent work, to unite in the general honiage that has heen paid 
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under the title of the Federalist^ and conUdn the soundest principles of 
government, expressed in the most eloquent language. 
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rendered an uneven number preferable : but in the senate, ^, 
mimical vote is taken in all cases, and the division of opinioa 
among those who represent particular states, has no influence 
in the general result If the senate should be equally divided, 
the casting vote is given iy the Vice President, whose oflSce it 
is to preside in the senate. The equality of states in this respect, 
bnot perhaps defensible on the principle of . representing the 
people, which ought always to be according to numbers; but it 
was the result of mutual concession and compromise, in which 
the populous states, enjoying the advantages of proportional 
nuoibers in the house of representatives, by which they are 
enabled to control the interests of the smaller states, yielded as 
a compensation, the principle of equality m this branch of the 
legislature, which enjoys in most respects equal, in some respects 
greater powers. ~ . • 

No other political league or community is known to have 
possessed this wise adjustment of its capacities and qualities. 
In Europe, different states or cities have always, stood as indi- 
vidual members of the league, and the majority which decided, 
was the majority of the league, not of the orepresentaitives who 
attended. This composition of both is peculiar to our country, 
and has been found in practice, neither productive of schism 
nor deficient in -energy. A perfect independence of sentiment 
has been uniformly manifested by the members, and great 
superiority to local interests and impressions, particularly 
sought for in the senate, has always been found there.. 

It msty not be improper to observe in this place, that some of 
the state legislatures appear to have viewed the relative duties 
of the senators whom they have appointed, in a more restricted 
light than it is apprehended the Constitution implies. It seems 
to have been supposed thatthe seniators were bound to obey 
the directions. of the state legidatures, and tiie language of 
some resolutions has been, that the senators be " instructed," 
and the members of the house of representatives from the 
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particular states ^ requested,^' to make x)r support certain pro- 
positions. But surely the opinion is erroneous. A senatcnr is 
no mora bound to obey the instructions of the State Iegislabire« 
in opposition to his own judgi^ent, than a representative of the 
people in the other house, is bound by the occasional instruc- 
tions of his constituents. They are both elected S^r the purpose 
of freely and honestly exercising their own judgments according 
to the best of their capacities. 

The moment they take their seats, they commence the task 
of legislating for the-Union, including the statefrom which they 
are delegated, .whose peculiar interests and desires, it may often 
be necessary to postpone to the general benefit On ihe con- 
trary, the state contemplates and urges its own interests; its 
inhabitants or the electoral sections of its inhabitants, in like 
manner, consider and pursue theirs, and it is perfectly proper 
that they should be represented to and directly pressed upon, 
the persons so delegated. But the powers and the duties of 
those delegates are essentially altered if such requests are 
converted into binding instructions. In respect to senators, 
the impropriety of the measure seems peculiarly striking. If 
one state possesses a right to direct the votos of its senators, 
every other state must have the same right, and if every state 
were to exercise such right, no portion of the legislative power 
would really reside in the senate, but would . be held by the 
states; thus relapsing into the principles of the old confedera- 
tion, or falling into something worse. 

The appointment of a senator is for six consecutive years, 
but if a vacancy happens, an appointment is made by the 
executive of the state, for the proportion of the term of service 
which remains. Under the direction of the Constitution, the 
senators were at their first meeting divided into ihree classes : 
the seats of those of the first class to be vacated at the end of 
two years, of the, second class at the end of four, and of the 
third at the end of six years ; the reason of which was, that the 
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necessary for the attainment of those objects. In all other 
respects the sovereignty of the states is unaltered. The obliga- 
tions of duty and allegiance to them are not impaired; but in 
all those instances which are within the sphere of the general 
government, the higher obligations of allegiance and duty to it, 
supersede what was due to the state governments,' because 
from the nature of the case they cannot be co-equal. Two 
governments of concurrent right and power cannot exist in one 
society. Superiority must, therefore, be conferred on the 
general government, or its formation, instead of promoting 
domestic tranquilUty, would produce perpetual discord and 
disorder. 

The principles of this constitution to be thoroughly under- 
stood should be frequently contemplated. The composition of 
such a government presents a novel and sublime spectacle in 
political history. It is a society, formed not only out of the 
people of other societies, but in certain parts, formed by those 
societies themselves. The* state is as much a member of the 
Union, and forms as much a part of tlie greater society as the 
people themselves, yet the state does not enter into the Union 
upon federate principles; it does not send representatives in 
the nature of federal delegates, or ambassadors ; it cannot, at 
its own pleasure, increase or diminish their number. When 
the appointment is made, the person appointed becomes an 
officer of the United States, not of the state which sends him, 
and he is not politically responsible to his immediate constituent. 
In one case only is a vdte taken by states, and the imme- 
diate representatives of the people, in that case, represent the 
state. 

It will be seen that in some cases a state has the right to claim ' 
the aid of the judicial power of the Union, and in all, it is bound 
to support the le^lative and executive acts of thq general 
government when consistent with the constitution. As therefore 
it is neither a stranger, nor property speaking a confederate. 
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it seems to follow that it must be considered as part of the 
greater nation, a term, which in the course of Uiis work we 
shall chiefly use in reference to the United States, because 
although every political body, governed only by its own laws 
or internal regulations, may be denominated a nation, yet 
the states^ not possessing that absolute independence, cannot 
with full propriety be so designated. But a name is of little 
importance if Uie substance be retaijied ; and if Virginia or 
Pennsylvania are not known abroad as nations, it does not 
afifect their power at home as states. In this relation every state 
must be viewed as entirely sovereign in all points not transferred 
by the people who compose it, to the government of the Union : 
and every exposition that may be given to the constitution, 
inconsistent with this principle, must be unsound. The 
supremacy of the Union in all those points that are thus 
transferred, and the sovereignty of the state in all those which 
are not transferred, must therefore be considered as two 
co-ordinate qualities, enabling us to decide on the true mode 
of giving a construction to the constitution. As different views 
have prevailed, different theories of construction have been 
formed. Some have contended Uiat it should be constrqed 
strictly ; others have asserted, that the most liberal construction 
should be allowed. By construction we can only mean the 
ascertaining the true meaning of an instrument, or other form 
of words, and by this rule alone ought we to be governed in 
respect to this constitution. A strict construction, adhering to 
the letter, without pursuing the sense of the composition, could 
only proceed firom a needless jealousy, or rancorous enmity. 
On the other hand, a liberal construction may be carried to an 
injurious extreme ; concessions of power may be conceived, or 
assumed, which never were intended, and which therefore are 
not necessary for its legitimate effect. The true rule therefore 
seems to be no other than that which is applied in all cases 
of impartial and correct exposition ; which is to deduce the 
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meaning from its known intenticm and its entire text, and to 
give effect, if pos^ble, to every part of it, consistently with the 
unity, and the harmony of the whole. 

In many respects we have the benefit of the learned eluci- 
dations of judicial tribunals, and wherever the supreme court 
of the United States has pronounced its solemn decisicoi upon 
constitutional points, the author has gladly availed himself of 
this irrefragable authority; but where aguide so certain, cannot 
be found, recourse can ocly be had, to an anxious and serious 
endeavour to di^lay and expound, with truth and justice, the 
main features of a constitution, which must always be more 
admired, as it is more considered, and better understood. If 
these examinations produce the same effect upon the reader, that 
they have upon the author, the attachment to it, of our native 
citizens, and its attractions to foreigners will be increased; and 
those who are now here, and those who may hereafter be here, 
will concur to venerate and support a government, eminent 
above all others in promoting the freedom and the happiness 
ofman. 



.» 



CHAPTER II. 



OP THE LEGISLATIVE POWER. 



The course proposed to be pursued, is first, to consider tbe 
legislative power as it resides in the senate and house of 
r^esentatives ; to what extent the president participates in 
general le^slation, and his power in conjunction with the 
senate relative to making treaties, with the operation and 
effect of treaties; we shall then proceed to those powers of 
general legislation which are implied by the Constitution, or 
expressly numerated, and conclude this head with a view erf* 
the restraints under which both the United States and the 
states severally, are constitutionally placed. 

The legislative power is vested in the congress of the United 
States, consisting of the senate and house of representatives. 
The first paragraph evinces that it is a limited government 
The term ^*all legislative powers herein granted,^' remind 
both the congress and the people, of the existence of some 
limitation. The introduction displays the general objects. 
The Constitution itself enimierates dome of the powers of 
congress, and excludes others which might perhaps fall 

5 
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within the general exprei^ions of the introductory part 
These prohibitions are in ^me degree auxiliary to a due 
construction of the Constitution. When a general power 
over certain objects Js granted, accompanied with certain 
exceptions, it may be considered as leaving that general 
power undiminished in all those respiscts which are not thus 
excepted. , 

The value and effect of this proposition inay be adverted to 
hereafter. 

.The legislative body possesses with us. a great advantage 
over that of those countries where it may be adjourned or 
dissolved at the pleasure of the executive authority. It is 
self-moving and self-dependent Although it may be convened 
by the execi;tive, it. cannot be adjourned or dissolved by it 
The time of its assembling is fixed by the Constitution, until 
which^ unless a law has been passed appointing an earlier 
day^orthe president, on extraordinary occasions has thought 
proper to convene it, the action of , the legislature cannot com- 
mence ; but if in their opinion the public good shall require 
it, they may continue uninterruptedly in session, until the 
termination of the period for which the memberd of the house 
of representatives are elected, and - they may fix as early a 
time for the m^tipg of the next congress as they think proper. 
A similar principle prevaik in all the state constitutions^, and 
it is only where it exists, that a legislature is truly independent 
It is as incon^tent with sound (principles for the executive to 
suspend, at its pleasure, the action of the legislature, as for the 
latter to tmdertake to deprive the executive of its constitutional 
functions. 

But without a constitutional limit on its duration, it must 
be conceded, that a power in the legisla,ture to protract its 
own ccMitinuance, would be dangerous. Blackstone attributes 
the misfortunes of Charles. I. to Us having unadvisedly passed 
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an act to continue the parliament, then in being, till such 
time as it should please to dissolve itself, and this is one of the 
many proofs that the much praised constitution of Uiat country 
wants the character of certainty. No act of congress could 
prolong th^ continuance of the legislature beyond the term 
fixed by the Constitution. 



CHAPTER IIL 



OP THE SENATE. 



The senate, on account of its more permanent duration and 
various functions, will receive our first attention. If the 
infusion of any aristocratic quality can be found in our Con- 
stitution, it must be in the senate; but it is so justly tempered 
and regulated by other divisions of power, that it excites no 
uneasiness. The mounds and safeguards with- which it is 
surrounded must be violently broken down, before any political 
mjiuy can arise from the senate. 

The senators arQ appointed from time to time, by the 
legislatures of the different states ; but if a vacancy happens 
during the recess of tlie state legislature, the exec^utive thereof 
may make temporary appointments until the next meeting of 
the le^slature, which shall then fill such vacancies. 

The vesting this power in the state legislatures is the only 
material remnant of the federative character of the late 
congress ; but the delegates then appointed possessed the whole 
power ; those now appointed, hold but a part of the powers of 
the general government It is Irecommended by the double* 
advantage of favouring a select appointment, and of giving to • 
the state governments, such an agency in the fohnation of the 
general government as preserves the authority of the former, 
and contributes to render them living membere of the great 
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body.* Wh^her the appointment shall be m^.de by a joint or 
a concurrent vote of the two branches, when the legblature of 
a state consists of two branches, as it now universally does, the 
Constitution does not direct. The difference is, that in a joint 
vote, the members of both houses assfemble together and vote 
numericaUy. A concurrent vote is taken by each house voting 
separately, and the vote of one receiving the assent of the other 
branch. 

The person appointed must be; at least thirty yeais of age, 
have been a citizen of the United States nine years, and at the 
time of his election, he must be an inhabitant of the state by 
which he shall be chosen. The senatorial trust reqiuring great 
extent of information and stability of character, a mature age 
is requisite. Participating immediately in some of the trans- 
actions with foreign nations, it ought to be exercised by those 
who are thoroughly weaned from the prepossessions and habits 
incident to foi^eign birth and education. The term of nine 
years is a reasonable medium between a total exclusion of 
naturalized citizens, whose merits and talents may claim a 
share of public confidence, and an indiscriminate and hasty 
admission of them, which might possibly create a channel for 
foreign influence in the national counciLt 

Each state, whether more or less populous, appoints two 
senators — a number wMch would have been inconvenient, if 
the votes in Uie senate were taken, as in the former congress, 
by states, when, if the delegates from a state were equally 
divided, the vote of the state was lost ; and which of course 
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rendered an uneven number preferable: but in the senate, ^ 
numerical vote is taken in all cases, and the division of opinioa 
among those who represent particular states, has no influence 
in the general result If the senate should be equally divided, 
the casting vote is given iy the Vice President, whose office it 
is to preside in the senate. The equality of states in this respect, 
is not perhaps defensible on the jprinciple of . representing the 
people, which ought always to be according to numbers; but it 
was the result of mutual concession and compromise, in which 
the populous states, enjoying the advantages of proportional 
nuoibers in the house of representatives, by which they are 
enabled to control the interests of the smaller states, yielded as 
a compensation, the principle of equality m this branch of the 
legislature, which enjoys in most respects equal, in some respects 
greater powers. . • 

No other political league or community is known to have 
possessed this wise adjustment of its capacities and qualities. 
In Europe, different states or cities have always, stood as indi^ 
vidual members of the league, and the majority which decided,^ 
was the majority of the league, not of the jepresentaitives who 
attended. This composition of both is peculiar to our country, 
and has been found in practice, neither productive of schism 
nor deficient in -energy. A perfect independence of sentiment 
has been uniformly manifested by the members,^ and great 
superiority to local interests and impressions, particularly 
sought for in the senate, has always been found there.. 

It msty not be improper to observe in this place, that some of 
the state legislatures appear to have viewed the relative duties 
of the senators whom they have appointed, in a more restricted 
light than it is apprehended the Constitution implies. It seems 
to have been supposed that the senators were bound to obey 
the directions. of the state legislatures, and Uie language of 
some resolutions has been, that the senators be " instructed," 
and the members of the house of representatives from the 
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particular states ^ requested,^' to make jot stif^rt e^rtaia pro- 
positions. But surely the opinion is erroneous. A senator is 
no mora bound to obey the instructions of the dtate te^stoture^ 
in opposition to his own judgi^ent, than a representative of the 
people in thfej other house, is bound by the occasional instruc-. 
tions of his constituents. They are both elected S^r the purpose 
of freely and honestly exercising their own judgments according 
to the best of their capacities. 

The moment they take their seats, they commence the task 
of legislating for the^Union, including the statefrom which they 
are delegated, .whose peculiar interests and desires, it may often 
be necessary to postpone to the general benefit. On ihe con- 
trary, the state contemplates and urges its own interests; its 
inhabitants or the electoral sections of its inhabitants, in like 
manner, consider and pursue theirs, and it is perfectly proper 
that they should be represented to and directly pressed upon, 
the persons so delegated. But the powers and the duties of 
those delegates are essentially altered if such requests are 
converted iato binding instructions. In respect to senators, 
the impropriety of the measure seems peculiarly striking. If 
one state possesses a right to direct the votQjs of its senators, 
every other state must haye the same right, and if every state 
were to exercise such right, no portion of the legislative power 
would really reside in the senate, but would.be held by the 
states; thus relapsing into the principles of the old confedera- 
tion, or falling into something worse. 

The appointment of a senator is for six consecutive years, 
but if a vacancy happens, an appointment is made by the 
executive of the state, for the proportion of the term of service 
which remains. Under the direction of the Constitution, the 
senators were at their first meeting divided into ihree classes : 
the seats of those of the first class to be vacated at the end of 
two years, of the^ second class at the end of four, and of the 
third at the end of six years ; the reason of which was, that the 
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sraate should always continue a pennanent body. The house 
of rqpresentativies, at the expiration of two years is at an end: 
a new house, though it may consist of the same members, then 
succeeds; but the public s^rvica requires, for many purposes, 
thai there should always be a senate^ In executing the direc- 
ticms of the CSonstituticm, it was so arranged, that two senaitorB 
fiom the same state, should not go out at the same time* 

The senate at first sat with closed doors, but it was after- 
wards conceived to be more tX)nfortnable to the genius of a free 
country, that the deliberations of both the le^lative bodies 
should be openly conduqted, with the exception, however, of 
its con^deration of treaties and appointments to offices on the 
Preadent^ nomination. 

On th^se points, their deliberations would be very imprb- 
perly exposed to public notice ; the national interest is better 
promoted by waiting for the result. 

A majority of the senate constitutes a quorum; that is, a 
majority of the members of the senate, not a majority of the 
states. The power of legislation might therefore be suspended 
by the wilful absence of a majority ; but what effect this would 
have on the government, in other reBpec% will hereafter be 
con^dered. 

In respect to the smgle function of legislation, a deep and 
Sj^ous discussion might be had oh a point which has not yet 
occured, and it is fervently hoped may never arise in this coun- 
try. If the legislatures of a majority of the states were to omit 
or refuse to appoint senators, the question would be, whether 
the majority of those who were actually in office, excluding 
from the computation the number to which the non-appointing 
states were entitled, would be sufficient, within the spirit of the 
constitution, to uphold the legislative power. It is sufficient to 
state, without presuming to decide the question. 



CHAPTER IT. 



OP THE HOUSE OF REPRESENTATIVES. 



The bouse of representatives was founded on the principle 
of the representation of the people; yet not purely and 
abstractedly, but with as much conformity to it as was 
practicable. 

It is composed of representatives of the people of the several 
states, not of the people at large ; and in this respect there is 
still something of a federative quality. If the whole had been 
thrown into one mass, it would certamly have been more con- 
sistent with a full representation of the entire people, but many 
would have been the objections to it. It would have been 
desirable that the qualifications of the electors should be 
uniform,' but considerable variety of opinion and practice in 
this respect exists. In some states, the system of universal 
sufGrage prevails; in others a fi*eehold or other estate is required 
of more or less value. Residence for a longer or shorter time 
is reqminte in different states,^ arid when the constitution was 
framed, different qualifications were reqmred in two of the 
states for electors of the different branches of the legislative 
body. The people of each state were naturally attached to 
their own institutions, and would unwillingly have surrendered 
them in favour of others. Indeed, if the qualification of 
property had been required, the people of tUbse states wherein 
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meaning from its known intention and its entire text, and to 
give effect, if possible, to every part of it, consistently with the 
unity, and the harmony of the whole. 

In many respects we have the benefit of the learned eluci* 
dations of judicial tribunals, and wherever the supreme court 
of the United States has pronounced its solemn decisicm upon 
constitutional points, the author has gladly availed himself of 
this irrefragable authority; but where a guide so certain, cannot 
be found, recourse can only be had, to an anxious and serious 
endeavour to di^lay and expound, with truth and justice, the 
main features of a constitution, which must always be more 
admired, as it is more considered, and better understood. If 
these examinations produce the same effect upon the reader, that 
they have upon the author, the attachment to it, of our native 
citizens, and its attractions to foreigners will be increased; and 
those who are now here, and those who may hereafter be here, 
will concur to venerate and support a government, eminent 
above all others in promoting the fineedom and the happiness 
ofman. 



.» 
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every ten years. In .fixing the number of the first house of 
representatives, the population was estimated, not ascertained. 
Whra the census, (as it is now commonly termed,) was taken 
in 1790, it appeared that, in many states, there would be 
considerable fractional parts, which, whether the quotient was 
fixed at 30,000, or a greater number, would be unrepresented. 
To increase the number of the house of representatives as (ar 
. as the constitution would permit, was deemed most conducive 
to the public security, against the preponderancy of executive 
influence, which however was denied and resisted by a 
considerable minority. A bill, after great struggles, passed 
both houses, which it seecoa difficult to reconcile to the Con- 
stitution. 

The whole number of inhabitants according to the recent 
census being ascertained, it was divided by 30,000, and pn> 
duced the number of one hundred and twenty representatives,' 
which were, in the first place, apportioned among the several 
states, until as many representatives as it would give were 
allotted to each. The residuary numbers were distributed 
among the states having the highest firactions. But the 
correct and independent mind of the illustrious man who 
then held tiie o^ce of president, rejected the bill. It was 
returned to the house of representatives, with the observation, 
that the Constitution hsid provided that the number of repre- 
sentatives should not exceed one for 30,000, which is 
to be applied to the respective numbers of the states, and the 
bill aUotted to eight of the states more than one for 30,000. 

As there was not a constitutional majority to pass it again, 
the effort failed, and probably will never be renewed. An* 
other law was immediately passed, allotting one member 
to 33,000 inhabitants, which still left some fractional parts 
unrepresented. 
The same objection also exists in the representative bodies 
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within the general expressions of the introductory part. 
These prohibitions are in .some degree auxiliary to a due 
construction of the Constitution. When a general power 
over certain objects is granted, accompanied with certain 
exceptions, it may be considered as leaving that general 
power undiminished hi all those respects which are not thus 
excepted. 

The value and effect of this proposition inay be adverted to 
hereafter. 

. The legislative body possesses with us. a great advantage 
over that of those countries where it may be adjourned or 
dissolved at the pleasure of the executive authority. It is 
self-moving and self-dependent Although it may be convened 
by the executive, it. cannot be adjourned or dissolved by it. 
The time of its assembling is fixed by the Constitution, until 
which^ unless a law has been passed appomting an earlier 
day, or the president, on extraordinary occasions has thought 
proper to convene it, the action of, the legislature cannot com- 
mence ; but if in their opinion the public good shall require 
it, they may continue uninterruptedly in session, until the 
termination of the period for which the memberd of the house 
of representatives are elected, and they may fix as early a 
time for the mating of the next congress as they think proper. 
A similar principle prevails in all the state constitutions, aqd 
it is only where it exists, that a legislature is truly independent. 
It is as inconsistent with sound principles for the executive to 
suspend, at its pleasure, the action of the legiislature, as for the 
latter to undertake to dei^ve the executive of its constitutional 
functions. 

But without a constitutional limit on its duration, it must 
be conceded, that a power in the le^lature to protract its 
own c(Hitinuance, would be dangerous. Blackstone attributes 
the misfortunes of Charles, I. to his having unadvisedly passed 
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an act to continue the parliament, then in being, till such 
time as it should please to dissolve itself, and this is one of the 
many proofs that the much praised constitution of that coimtry 
wants the character of certainty. No act of congress could 
prolong th^ continuance of the legislature beyond the term 
fixed by the Constitution. 
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There is, however, one anomaly in our system with which 
we are sometimes reproached. The representative prq;)or- 
tions are made to depend on adding to the whole number of 
free persons in each state, including those bound to service 
for a term of years, and excluding Indians not taxed» three- 
fifths of all other persons, that is, that fifteen slaves shall 
be considered as equal in the ratio of representation to nine 
fineemen. - 

It would now be im^asonable and useless to consid^ or to 
answer the arguments on either side. It has been agreed to, 
and the question, is for ever at rest 

It only remains to observe, that to ^ard against a refrac- 
tory disposition, should it ever arise in the le^laturesof the 
states, in respect to the times, places, and manner of holding 
elections for senators and representatives, congress is em- 
powered at any time, to make or alter by law such regulations, 
ejtcept as to the place of choosing senators. This exception 
was proper, as congress ought not to have the power of con- 
vening the state le^slature at any other than its usual place 
of meeting. We have already observed, that when the 
Constitution was adopted, different qualifications were pre- 
scribed in some of the states for electors td their different 
legislative branches. As the house of representatives is the 
most numerous branch of the general legislature, it was 
judiciously provided that the electors of it should have the 
quaUfications requisite for the electors of the most numerous 
branch of the state legislature. 

When vacancies happen, the executive authority of the 
state issues writs for elections to be hold^i to fill them. 

Both the senate and house of representatives possess the 
usual powers to judge of the elections, returns and qualifications 
of their own members, and to punish them for disorderly 
behaviour, which may be carried to the extent of expulsion, 
provided two-thirds concur. 
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body.* Whether the appointment shall be mude by a jomt or 
a concurrent vote of the two branches, when the legislature of 
a state consists of two branches, as it now universally does, the 
Constitution does not direct The difference is, that in a joint 
vote, the members of both houses assemble together and vote 
numerically. A concurrent vote is taken by each house voting 
separately, and the vote of one receiving the assent of the other 
branch. 



The person appointed must be. at least thirty years of age, 
have been a citizen of the United States nine years, and at the 
time of his election, he must be an inhabitant of the state by 
which he shall be chosen. The senatorial trust requiring great 
extent of information and stability of character, a mature age 
is requisite. Participating immediately in some of the trans- 
actions with foreign nations, it ought to be exercised by those 
who are thoroughly weaned from the prepossessions and habits 
incident to foj^ign birth and education. The term of nine 
years is a reasonable medium between a total exclusion of 
naturalized citizens, whose merits and talents may claim a 
share of public confidetice, and an indiscriminate and hasty 
admission of them, which might possibly create a channel for 
foreign influence in the natiobal counciLt 

Each state, whether more or less populous, appoints two 
senators — a number wUch would have been inconvenient, if 
the votes in the senate were taken, as in the former congress, 
by states, when^ if the delegates from a state were equally 
divided, the vote of the 4state was lost; and which of course 
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rendered an uneven number preferable: but in the senate, ^ 
nummcal vote is taken in all cases, and the division of opinioa 
among those who represent particular states, has no influence 
in the general result If the senate should be equally divided, 
the casting vote is given iy the Vice President, whose office it 
b to preside In the senate. The equality of states in this respect, 
bnot perhaps defensible on the principle of. representing ihe 
people, which ought always to be according to numbers; but it 
was the result of mutual concession and compromise, in which 
the populous states, enjoying the advantages of proportional 
nuojbers in the house of representatives, by which they are 
enabled to control the interests of the smaller states, yielded as 
a compensation, the principle of. equality in this branch jof the 
legislatiure, which enjoys in most respects equal, in some respects 
greater powers. ~ . . • 

No other political league or conmiunity is known to have 
possessed this wise adjustment of its capacities and qualities. 
In Europe, different states or cities have always, stood as indi- 
vidual members of the league, and the majority which decided,^ 
was the majority of the league, not of the orepresenta^tives who 
attended. This composition of both is peculiar to our country, 
and has been found in practice, neither productive of schism 
nor deficient in -energy. A perfect indepaidence of sentiment 
has been uniformly manifested by the members, and great 
superiority to local interests and impressions, particularly 
sought for in the senate, has always been found there.. 

It ma:y not be improper to observe in this place, that some of 
the state le^slatures appear to have viewed the relative duties 
of the senators whom they have appointed, in a more restricted 
light than it is apprehended the Constitution implies. It seems 
to have been supposed that.the senators were bound to obey 
the directions. of the state legislatures, and tiie language of 
some resolutions has been, that the senators be " instructed," 
and the members of the house of representatives from the 
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particular states ^requested,'' to make or supiXHrt cserlain pro- 
positions. But surely the opinion is erroneous. A senator is 
no more bound to obey the instructions of the 6tate legiskturei 
in opposition to his own judgiQent, than a representative of the 
people in the other house, is bound by the occasional instruc*. 
tions of his constituents. They are both elected fpr the purpose 
of freely and honestly exercising their own judgments according 
to the best of their capacities. 

The moment they take their seats, they commence the task 
of legislating for the-Union, including the statefrom which they 
are delegated, whose peculiar interests and desires, it may often 
be necessary to postpone to the general bendit. On the con- 
trary, the state contemplates and urges its own interests; its 
inhabitants or the electoral sections of its inhabitants, in like 
manner, consider and pursue theirs, and it is perfectly proper 
that they should be represented to and directly pressed upon, 
the persons so delegated. But the powers and the duties of 
those delegates are essentially altered if such requests are 
converted into binding instructions^ In respect to senators, 
the impropriety of the measure seems peculiarly striking. If 
one state possesses a right to direct the votos of its senators, 
every other state must haye the same right, and if every state 
were to exercise such right, no portion of the legislative power 
would really reside in the senate, but wouU.be held by the 
states; thus relapsing into the principles of the old confedera- 
tion, or falling into something woj:se. 

The appointment of a senator is for six consecutive years, 
but if a vacancy happens, an appointment is made by the 
exiBCutive of the state, for the proportion of the term of service 
which remains. Under the direction of the Constitution, the 
senators were at their first meeting divided into ihree Classes : 
the seats of those of the first class to be vacated at the end of 
two years, of the, second class at the end of four, and of the 
third at the end of six years ; the reason of which was, that the 



CHAPTER V, 



OF THE PRESIDENT'^ PARTICIPATION IN THE LEGISLA- 
TIVE POWER. 



The president partakes of tbe legislative power under wise 
and cautious qualifications, founds, as the whole frame of 
our government is founded, on their tendency to promote the 
interests of the people. He does not originate laws or reso- 
lutions ; he takes no part in the deliberations on them diuing 
their progress ; he does not act in relation to them indirectly 
by advice or interference of any sort, until they have passed 
both houses : it is only when their operations are concluded 
that his power begins. 

A view of his other functions will belong to other parts of 
this work, but as preparatory to the whole, it is necessary to 
set forth the manner of his being elected. 

To call an individual from private life in order that he may 
preside over the interests of millions ; to invest him with the 
various dignified functions, and the extensive patronage which 
appertain to a station so exalted ; to secure as completely as 
possible, tlie free exercise of the people^s rights; to discourage 
and prevent the artifices of party, and of individual ambition ; 
ai^d to accomplish all this by means of a fixed and practicable 
system which should neither be misunderstood, perverted nor 
resisted, was a task of no small difficulty. 
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Hereditary succession has its advocates among the lovers 
of peace and regularity ; and the turbulent elections of Poland 
have often been quoted by those who did not distinguish 
between a military aristocracy and a well ordered republic 
But we had among ourselves more appropriate examples in 
the elections of the governors of states, which an experience, 
short, but satisfactory, pointed out as models that might be 
carefully consulted. 

The immense territory over which this officer was to preside, 
the populatbn already great, and annually increasing beyond 
the relative growth of most other countries, the divisions of 
states, each separate and independent, and the necessity of 
admitting to some extent the sensations of local identity even 
in the act of general aind consentaneous suffrages, suggested 
certain combinations of the elective faculty which in a single 
state would be useless and unwieldy. 

To effect these purposes, an excellent theory was adopted. 
Each state is to appoint in such manner as the legislature 
may direct, a number of electors equal to the whole number 
of senators anti representatives to which the state may be 
entitled in congress, and these electors are to choose the 
President, and Vice President by ballot only. 

In thus fixing the propc^onal number of electors, we 
perceive a due attention to the preservation of the stata 
character, without impairing the universality of action incident 
to the election itself. 

The people of each state had created their respective legist 
latures according to the forms of their own constitutions;. 
Those legislatures are to direct in what manner the electors 
shall be appointed, and there is no restriction upon them in 
this respect, because it is one of those instances in which it 
was right to leave a certain free agency to the state. 

We have seen that in the appomtment of senators, the 
state acts by the legislature alone; The legislature cannot 
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divest itself of the duty of choo^g senators when the occafiion 
requires it It cannot devolve the choice upon electors or otn 
the people. 

But the duties of the senate though dignifi^ and exaltedi 
^u^ not so various as those of the president. Their participa* 
tion in the executive business is small and at uncertain inter* 
vals. The president comes into daily contact with the people, 
by his daily executive functions, yet it was. ccmceiyed that he 
might feel a greater dependence on the people than the 
public interests would, warrant, if his election sprung imme- 
diately from them. On the other hand, if his election depended 
entirely on the legislatures, it would carry the state character 
beyond its reasonable bearings, and create a sense of depend- 
ency on them alone, instead of a relation to the people at 
large. Under the old confederation, the [Nreadent was chosen 
by the members of the congress, and not; by the 9tate legisr 
laturea who appointed those membei^. 

From these coincidences it was found expedient that he 
should owe his election, nether directly to jthe people, nor to 
the legislatures of states, yet that these legidatures shcHild 
create a select body, to be drawn from the people, who in the 
most independent and unbiassed manner, should elect the 
president As the election would thus in effect become in 
a certain sense, the combined act of the legislatures and of 
the pec^le, it was fiirther considered that while the latter 
were thus brought into action, the state character was furthec 
to be maintained, and hence two electors were, at all events, 
to be secured to each state. Thus as an equal representation 
in the senate was already secured to each state, however small 
the state, might be, a certain degree of respectability and 
effect was aIso secured to the smallest state, in the number of 
electors. This conicession to the small states could not, 
however, be allowed, without allowing it also to the largest, 
wee. all are constitutionally equal 
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The manii^ in which these great objects w^re to be efleeted 
is now to be exhibited. 

It is directed that the electors shall meet in their, respective 
states. The partieiilar place of meetiDg is properly to be fixed 
by the fe^lature, but it cannot be out of the state: if' the 
legidature should inadvertently or desognedly omit to designatd 
the place of meeting, or if any moral or physical cause should 
render it impossible for the electors to assemble there, nothing 
appears in the Constitution to (nrevent them from meeting at a 
place of ttmr own choice. 

The election is to be by ballot, the mode of proceeding best 
calculated to secure a freedom of choice. 

Ctf the two persons voted for, one at least shaB not be an 
inhabitant of the same state with the electors. The votes 
being transmitted to the senate were to be opened by its pr^ 
dent in the presence of the senate and house of refu^esentati ves. 
The person having the greatest number of votes was to be 
president if such number was a majority of the whole number 
of electors appointed, and if there was more than one who 
had such majority and bad an equal number of votes, the house 
of representatives were immediately to choose by ballot one 
ctf them for president If no person had a majority, the house 
should in like manner choose the president out of the five 
highest on the list. The votes of the house were to be taken 
not individually, but by states, the representatives from each 
state having one vote. A quorum to consist of a member or 
members from two-thirds of the states, and a majority of all 
the states was necessary for a choice. 

The mode of proceeding was somewhat different as to the 
vice president After the choice of the president, the person 
having the greatest number of votes was to be vice president 
If there remained two or more who had an equal number of 
votes, the senate and not the house, were to choose from them 
by ballot the vice president, and as it is not directed that in this 
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respect they shall vote by states, it foUows that they vote indi- 
vidually as in ordinary cases. 

Such was the original plan of the constitution, but it has been 
usefiilly altered by providing that the ballots of the electors 
diall be separately given for president and vice president, and 
that the vice preadent shall be elected, as in the case of fhe 
pre^dent, by a majority of the whole number erf electors 
appointed. 

The number of candidates out of whom the selection is to 
be made by the house of representatived, is reduced fiom five 
to three. The senate in respect to vice president is confined 
to the two highest in votes. 

In r^ard to the final choice of the presid^it, it was deemed 
expedient that the house of representatives diould vote by 
states, because there would always be reason to suppose that 
if the people at large were much divided in bpinion, their 
immediate representatives would be incapable of coming to a 
decision, and no other mode of removing the difficulty occurs 
than ui this manner to refer it to the states. In the senate, 
where the represaitation is equal, the same inconvenience was 
not to be apprehended, and by reducing the ultimate candidates 
to a smaller number, those who represented states in which the 
votes had been lost, would be much less influenced^ even if 
such influence existed at all. 

Another benefit also resulted fix>m it By the first mode of 
proceeding the senate was restrained fix>m acting until the 
house of representatives had made their selection, which if 
parties ran high, might be considerably delayed; — ^by the 
amendment, the senate may proceed to choose a vice preadent 
immediately on receiving the returns of the votes. If under 
the old mode, the house of representatives did not choose a 
president before the fourUi day of March next ensuing, the vice 
president then in oflice was to ^ act as president So that 
although the public confidence might bave been wholly with< 
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drawn from him, he would become president in effect, whereas 
on the present plan, if no president is .elected by the house of 
representatives, the vice president who will fill the office, will 
have the fresh suffrages of the people. 

So far therefore as relates to this part of the plan for choosing 
the president and vice president, the arrangement seems now 
settled as judiciously as the nature of our Constitution will 
admit, although one difiiculty not provided for, may possibly 
some day occur. If more than three of those highest in votes 
for president, or than two of those voted for as vice president 
should be equal in number of votes, it is not directed how the 
selection shall be made* In the original text it is declared, 
that the votes of the house of representatives and the senate 
shall be by ballot, and so it still continues as to the house of 
rq)resentatives, but it is not directed in the amendment, how 
the votes of the senate shall be given. It is probable, however, 
^ that a vote by ballot, would be adopted. 

At present, (1824,) the electors are chosen by the people in 
seventeen out of the twenty-four states, either by a general 
ticket, or in districts fixed by the legislature. In the remaining 
seven, the legislature has reserved to itself the power of 
appointing them. The former mode seems most congenial 
with the nature of our government, and the popular current 
now sets so strongly in favour of it, that the practice will 
probably become general.'* 

Vacancies in the office of president are provided for. ^^In 
case of the removal of the president from office^ or of his deaths 
resignation or inability to discharge the powers and duties of the 
office^ it shall devolve on the vice president^'^^ and congress shall 
have powCT to provide for the concurrent vacancies of both. 

This power has been executed by authorizing the president 



* There are now (t839) but two states, viz. Delaware and South Carolina in I 
which the electors are appointed by tiie le£;i8lature. 
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pro tempore of the senate tP perform, those fimctions. The 
prerident pro tempore of the senate is chosen by the senate 
during the absence of the vice premdent, or when he executes 
the office of president, and it has become usual for the vice 
preadent to retire from the senate a few days before the 
close of the session, in order that a president pro tempore may 
be chosen, to be ready to act cm emergencies. If however 
there should happen to be vacancies in all these three respects, 
the speaker of the house of representatives is next empowered 
to assume the office (^president, and beyond this no provision 
has been made. 

1i the vice president succeeds to the office of president, he 
c(»itinues in it till the expiration of the time for which the 
preadent was elected :; but if both those offices are vacant, it 
becomes the duty of the secretary of state to take measures for 
the election of a president 

The effect of the last amendment has not been adverted to 
by congress. As the Ccmstitution now stands a vice president 
cannot be elected till the regular period. 

Notification is to be given, as well to the executive of each 
state as in one at least of the public newspapers printed in each 
state, that electors of a president shall be appointed or chosen 
within thirty-four days next preceding the first Wednesday in 
the ensuing December, unless there shall not be two months 
between the date of the notification and the first' Wednesday 
in the ensuing December, in which case the election shall be 
postponed till the ensuing year. But if the term of the office of 
the president and vice president would have expired on the 
third of March next following such vacancies, no eoctra election 
is necessary, as the re.gular election will then take place on the 
same day which the secretary of state is otherwise directed to 
notify. 

For the office of both president and vice president is fixed to 
commence on the fourth of March in each year, and the 
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regular election takes place on the first Wednesday of the 
preceding December. 

Under these multiplied provisions, no inconvenience can be 
apprehended. It can scarcely ever happen that there shall be 
at one and the same time no preadent, vice president, pro 
tempore president of the senate, and speaker of the house of 
Fq>resentatives. 

It must however be acknowledged that in no respect have the 
enlarged and profound views of those who framed the constitu- 
tion, nor the expectations of tlie public when they adq>ted it, 
been so completely fhistrated as in the practical operation of 
the system so far as relates to the independence of the electors. 

It was supposed that the election of these itwo high officers 
would be committed to men not likely to be swayed by party 
or personal bias, who would act libder no combination with 
others, and be subject neither to intimidation or corruption. 
I It was asserted that the choice of several persons to form 
an intermediate body of electors, would be much less apt 
to convulse the community with extraordinary movements, 
tfian the choice of one who was himsej/ to be the fmal object 
of their wishes.* | 

Whether fennents and coro«K)tions would accompany a 
general election by the whole body of the people, and whether 
such a mode of election could be conveniently practised in 
reference to the ratio of representatives prescribed in the con- 
stitution, is yet to be ascertained; but experience has fully 
convinced us, I that the electors do not assemble ui their 
several states for a free exercise of their own judgments, but 
for the purpose of electing the particular candidate who hap- 
pens to be preferred by the predominant political party 
which has chosen those electors. ] In some instances the prin- 
ciples on which they are chosen are so far foigotten, that the 
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electors publicly pledge theniBelves' to vote for a particular 
individual, and thus the whble foundation of this elaborate 
ffystem is destroyed. I 

Another innovation has also been introduced. Memb^B of 
congress, entrusted only with the power of ordinary legis- 
lation, have firequendy formed themselves into a regular body 
at the seat of government, and undertaken p point out to the 
people certain persons as proper objects of their choice. 
Although the mild and plausible garb of recommendation is 
alcMie assumed, yet its effect is known and felt to have been 
often great and sometimes irresistible. 

If the Constitution, as originally proposed^ had contained a 
direct provision ^hat the president and vice president ^ould 
be chosen by amaj<»dty of the two houses of congress, it is 
not probable that this part of it would have been adopted. 

That the chief executive magistrate should be the creature 
of the legislature ; tiiat he should view in them the source 
£x>m which he sprung, and by which he was to be continued, 
would at once destroy the dignity and independence of 
his station, and render him no longer what the Constitution 
intended, — an impartial ^xxd inflexible administrator of the 
public interests. To the people alone he would no longer 
consider himself responmble, but he would be led to respect, 
and would be fearful to offend, a power higher than the 
people. 

Such principles cannot be found in the Constitution ; and it 
is wholly inconsistent with its spirit and its essence, to effec- 
tuate indirecdy, that which directiy is not avowed or intended. 
These instances fully prove that the safety of the people 
greatiy depends on a close adherence to the letter and spirit 
of their excellent Constitution ; but it is probable that a late 
failure will prevent a renewal of the last mentioned attempt 
And in reference to the election of 1828, it has not been 
renewed, but, with a strict adherence to the forms prescribed. 
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the voice of a gitot majority of the people has decided the 
choice. 

Before we close the subject^ it is proper to add that, in one 
respect, the x^aiition.of the Constitution cannot be violated-^ 
no senator or representative or person holdjing an office of 
trust or profit under the United States can be an elector, and 
therefore the vote of every sach person would be void. 




CHAPTER VI. 



OP THE MANNER OF EXERblSTNG THE LEGISLATIVE 

POWER. 



The two houses possess co-equal powers in regard to 
ori^nating laws, except those for raising revenue* wMch 
originate only in the house of representatives, but the senate 

, may propose or concur with amendments as in other bills. 
Some doubts have existed as to the policy, oi at^ least the 
necessity of this exception. It is introduced, however, into 
most of the state constitutions, and may be founded on the 
utility of keeping this frequent subject of legislation in a regtilar 
system, in order that public credit may not be impaired by the 
suggestion of discordant plans, or needless innovations. In 
addition to which, it was probably supposed that the members 
of the house of representatives, coming more frequently from 
the body of the people, and fix^n their numbers combining a 
greater variety of character and employment, would be better 
qualified to judge not only of the necessity, but also of the 
methods of rai^g revenue. * 

On all other subjects, a bill may originate in either house, 
and after having been fully considered, it is sent to the other. 
If amendments are proposed, the bill is sent back for concur- 

• rence. If the two houses disagree, either to the bill, as 
originally framed, or as amended, a conference usually takes 
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place, and if neither house will recede, the bill is lost It is 
not usual to bring forward anoth^ bill on the same suLgect 
during the same session, but it may be done, as it is a mere 
matter of parliamentary regulation, and not prolubited by the 
ConstitutiaB. 

When a bill has passed Both houses, it is presented to the 
president, and his share of the legisk^tive duty commences, but 
it is wisely and prudently guarded. If he possessed the right 
of imposing an absolute negative, it would vest in bun too great 
a power. Kbe sent back the bill, with or without his reasons 
for refiimng his assent, aixl th^ same numbers that originally 
ps|ssed it, were stUl sufficient to ^ve it the effect of a law, the 
refer^ce to him would be an empty form. It is therefore 
myost judiciously provided, that not only every biU which has 
passed .both houses, but every oid^, resolution, or vote, on 
which the concurrence of both is necessary, except on 
^lue^ons of adjqumm^t, may, if not iqpproved by him, be 
returned with his objections to the housein which it originated. 
These objections are to be entered at lai^ on their joumd, 
and the bouse is then to proceed to reomsider the bill or 
resolution; if after such reconsideration, twa4hirds of that 
house shall a^ree to pass the bill or resolution, it shall be s^t, 
together with the objections, to the other house, by which it 
shall likewise be reconsidered, aad if approved by two-thirds 
of that house also, the bill becomes a law, and the resolution 
becomes absolute. But in all such cases, the votes of both 
houses shall be determined by yeas and nays, and entered on 
the journals. While this great share of the legislative power 
is given to the president, it would be improper to leave it to 
him indefinitely to exercise it, without some control in point of 
time, and therefore it is provided that if such bill or resolution, 
are not returned by him within ten da3rs, (Sundays excepted,) 
the resolution shall take effect, or the bill shall become a law, 
unless congress by their adjournment prevent it; a considera- 
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tion which ought to induce the two houses, whenever it is 
possible, to prepare matters of importance in either shape, for 
the consideration of the president, at least ten days before the 
time of their adjournment, otherwise, and particularly when 
the duration of the session is limited, measures of hi^ interest 
may be frustrated for a season. ' 

We mi^t here draw a comparison much to our advantage 
between our system and those of the European monarchies, 
where the absolute negative of the king depends solely on his 
own will and pleasure, or on the other hand, with those ancient 
repubUcs in which the chief executive magistrates did not in 
the smallest degree participate in the legislative power. Our 
scheme judiciously steers a middle course. Laws do not 
originate with the president, altiiough it is his duty to recom- 
mend subjects for c(m^ddration when the public good requires 
it; but as laws may be unadvisedly and tod precipitately 
passed even by a double legislature, it may be often salutary 
to call them to a reconsideration of their measures, and by 
requiring the objections to be entered on the journal, and tiie 
yeas and nays to be recorded, the people, who are the[ ultimate 
judges, are enabled to decide on the soundness of conduct on* 
the part of all. The remedy takes place at the next election. 



CHAPTER VIL 



OP THE TREATY MAKING POWER- 



\Ve will now proceed to consider the legislative powers 
vested in these bodies. 

Treaties being, next to the Constitution, the supreme law of 
the land, properly fall into this class. They are laws, in making 
which the house of representatives has no original share; 
whether their subsequent concurrence in any shape is necessary 
will hereafter be exajoained. 

The language of the Constitution is, that he [the president,] 
shall have power Jby and vnth the qdvke and consent of the 
senate to make treaties^ provided two-thirds of the senators 
present concur. 

This, at first view, would imply that a treaty, like an act 
of congress, should in its progress be the subject of joint 
deliberation, but the practice has necessarily been otherwise. 

Treaties, if made abroad, are effected through the medium 
of our ministers to foreign courts, under instructions from the 
president If made here, the business is transacted by the 
secretary of state, under like instructions, with the ministers 
from foreign courts. The senate is not consulted in the first 
process : when the treaty is agreed on, the president submits 
it to the senate, in whose deliberations he takes no part, but he 
renders to them, firom time to time, such information relative 
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to it as they may require. The senate may wholly reject it, or 
they may ratify it in part, or recommend additional or explana- 
tory articles, which, if the president approves of them, again 
become the subject of negotiation between him and the 
foreign power ; and finally, when the whole receives the con- 
sent of the senate, and the ratifications are exchanged between 
the respective governments, the treaty beomies obligatory on 
both nations. 

The proceedings of the senate during this process are with 
closed doors, and the contents of the treaty and' the informa- 
tion connected with it ought in good policy to be kept secret 
But the Constitution does not in express terms require it, and, 
in one particiilar instance, when the public mind was greatly 
agitated, disclosures, not only of the contents of the treaty 
itself, but of some of the proceedings of the senate in regard 
to it took place, the propriety of doing which was admitted cwr 
denied according to the opposing opinions of the day.* 

The nature and extent of this constitutional power under- 
went full examination,! in the state conventions. The most 
general terms are used in the Constitution. The powers of 
congress in respect to making laws we shall find are laid 
under several restrictions. There are none in respect to 
treaties. Although the acts of public ministers, less imme- 
diately delegated by the people than the house of represen- 
tatives; the president constitutionally and the senate both 
constitutionally and practically, two removes from the people, 
are by the treaty making power, invested with the high and 
sole control over all those subjects which properly arise from 
intercoiirse with foreign nations, and may eventually afiect 
important interests at home. To define them in the Consti- 



• Relative to the Britirfi treaty of 1794. 

t See particularly the debates of the Virginia convention. 
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tation would have been impossible, and therefore a general 
term could alone be made use of, which 'is, however, to be 
scrupulously confined to its legitimate interpretation. What- 
ever is wanting in an authority expressed, must be sought for 
in principle, and to ascertain whether the executicm of the 
treaty making power can be supported, we must ^carefiilly 
apply to it the principles of the Constitution firom which alone 
the power proceeds. 

In its general sense, we can be at no loss to understand the 
meaning of the word treaty. It is a compact entered into 
with a foreign power, and it extends to all those matters which 
are generally the sul^gects of compact between independent 
nations. Such subjects are peace, alliance, commerce, neu- 
trality, and others of a similar nature. To make treaties is an 
essential attribute of a nation. One which disabled itstelf 
firoin the power of making, and the capacity of observing and 
enforcing them when made, would exclude itself fi*om the 
international equality which its own interests require it to 
preserve, and thus in many respects commit an injury on 
itself. In moderh times and amotig civilized nations, we 
have no instances of such absurdity. The power must then 
reside somewhere. Under the articles of confederation it was 
given with some restrictions, proceeding from the nature of 
that imperfect compact, to congress, which then nominally 
exercised both the legislative and executive powers of 
general government In our present (institution no limita- 
tions were held necessary. The only question was where 
to deposit it Now this must be either in congress generally, 
in the two houses exclusive of the president, in the president 
conjunctly with them or one of them, or in the president 
alone. 

The formation of a treaty often requires secrecy and dis- 
patch, neither of which could be foimd in the first or seccnod 
mode, and a contmiy plan would be inconsistent with the ^ 

r 
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usages of most nations. It remained then dther to vest it in the 
president singly, hr to unite one of the other bodies with him. 
The latter was obviously preferable, and all that remained was 
to select that one whose conformation appeared most congenial 
to the task. The senate is a smaller body, and therefore 
wbenev^ celerity was necessary, the most likely to prony>te 
itr-rit was a permanent body ; its members, elected for a longer 
time, were most likely to be conversant in the great political 
interests which would be agitated, and perhaps it was 9up- 
posed, that as representatives in one point of ^ew, rather pi 
tiie states than of the people, a federative quality appertained 
to them not wholly unconnected' with the nature of a foreiga 
compact 

From these and other considerations, the power was vested 
where we find it ; and whenever ol:gections are raised against 
the exten^ve operations of a treaty, on account of the source 
from which it springs, we must remember that it was the will 
of the whole body of the people to place it there. 

The legal effect of a treaty constitutionally made is, that 
next to the Constitution itself, it prevails over all state lawis, 
state constitutions, and acts of congress. 

This is expressed in the following words — 

This Constitution and the laws of the United States which 
shall he made in putsuaaice thereof^ and all treaties made or 
which shall be made under the authority of the United States^ 
shall be the supreme law of the hmdy and the judges in 
every state shall be bound thereby^ any thing in the Constir 
tution or laws of any state to the contrary notwithstanding^ 

There is a variance in the words descaif^e of laws and 
those of treaties — ni the former it is said those which shall be 
made m pursuance of the Constitution^ but treaties are described 
as having been made, or which shall be made under the 
MAoriiy of the United States. 

THmimmtia^ the time of aijefiiiQc tt»e Consti* 
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tutioD, certain treaties existed, which had been made by 
congress under the confederation,* the continuing obligations 
of which it was proper to declare* The words ^^ under the 
authority of the United State$^^^ we^ considered as extending 
equally to those previously made, and to those which should 
subsequently be effected But although the former could not 
be conadered as made pursuant to a Constitution which was 
not then in existence, the latter would not h^^^ under the 
authority of the Untied States^^^ unless they are conformable 
to its Constitution* 

It has been observed, that it is not distinctly declared whether 
treaties are to be held superior to acts of congress, or whether 
the latter are to be co-equal with or superior to the former. 
The mere collocation of the words would tend to give the 
superiority to the laws, but higher ground must be taken for 
the decision of the question. 

Having felt the necessity of the treaty making power, and 
having fixed on the department in which it shall be vested, 
the people of course excluded from all interference with it, 
those parts of the government which are not described as 
partaking of it ^ The representation held out by our Constitu* 
tion to foreign powers, was, that the president witti the advice 
and consent of the senate, could bind the nation in all legiti* 
mate compacts : but if pre-exi^tent acts, contrary to the 
treaty, could only be removed by congress, this repres^itation 
would be fallacious ; it would be a just subject of reproach, 
and would destroy all future confidence in our public stipula^ 
tions. The immediate operation of the treaty must therefore 
be to overrule all existing legislative acts inconsistent with its 
provisions* 

But this is not inconsistent with a power to pass subsequent 



, • With France, the United Netherlands, and particulaply the treaty of peace 
with Great Britain^ 
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laws, qualifying, altering, ot even wholly annulling a treaty. 
Such a power may be supported on another ground. Con- 
gress alone possesses the right to declare war; and the ri^t 
to qualify, alter, or annul a treaty being of a tendency to 
(MToduce war, is an incident to the right of declaring war. 
S^uch measures may be essential to the interests of the nation, 
and it is imposable to find them in any other part cS the 
Constitution than in, the general powers held by congress. 
But in these procedures, the senate must necessarily, and the 
president may eventually be parties, and they are , essentially 
different from laws to carry a treaty into effect, which sup- 
pose the treaty imperfect, till they are passed. The former 
lavirs on the contr^, consider the treaty as complete and 
eflfective, and are passed as the only means of counteracting 
it under a change of circumstances, at the hazard indeed of 
exciting the complaints, resentment, or hostilities of the foreign 
power. 

, In the years 1795 and 1796, the house of representatives 
was much agitated on account of the treaty of November 19th, 
1794, between the United States and Great Britain. A reso- 
lution was passed requesting the president to lay before them a 
copy of his instructions to the minister who negotiated the 
treaty, with the correspondence and other documents relative 
to that treaty, excepting such papers as any existing negotia- 
tions may render it improper to disclose. 

The illustrious individual who then held the office, answered, 
that he had never had but one opinion on the subject, and that 
bis conduct had always conformed to it. His opinion was, 
that the power of making treaties is exclusively vested in the 
president, by and with the advice and consent of the senate, 
provided two-thirds of the senators present concur, and that 
any treaty so made and promulgated, thenceforward becomes 
the law of the land. 

It is thus, he added, that the treaty making power has been 
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understood by foreigD nations ; and in all the treaties made 
with them, we have declared, and they have beUeved, that, 
when ratified by the president, with the advice and consent of 
the senate, they become obligatory. la this construction of 
the Constitution every house of representatives had acquiesced, 
and until the present time, not a doubt or suspicion had 
appeared, io his knc/wledge, that this construction was not the 

true one. 

With some further remarks, he concluded by observing, that 
as it was perfectly clear to his understanding that the OHisent 
of the bouse of representatives is not necessuy to the vaUdity 
of a treaty, as the treaty with Great Britain exhibited in itself 
all the objects requiring legislative provision, and on these the 
papers called for could throw no light ; and as it is essential 
to the due administration of a government, that the boundaries 
fixed by the Constitution between the different departments 
should be preserved, a just regard to. the Constitution and 
to the duties of his office forbade a compUance with their 
request.* .. 

The principles thus laid down were so far acquiesced in 
by the house, that they passed a resolution disclaiming a 
power to interfere in making treaties, but asserting the right 
of the house of representatives, whenever stipulations are 
made on subjects committed by the Constitution to congress, 
to deUberate on the expediency of carrying them into effect 
And subsequently, though not without much acrimonious 
debate, and by a small majority, it was declared to be 
eocpedient to pass the laws necessary to carry the treaty into 
effect. 

From that time, the question remained Andisturbed, until the 
session of 1816-16, when in relation to another treaty with 



• Message, March 30, 1796, and see Marshall's Life of Washinjpton, 

TOl. 5. 
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Great Britain, the house of representatives, after much debate, 
passed a bill particularly enacting the same stipulations on one 
subject as those which were contained in the treaty. This, as 
a dangerous innovation on the treaty making power, wbb 
warmly opposed by the minority, and disagreed to by the senate. 
But after ccsiferences between the two houses, it terminated in 
a sort of com{»romise, which it is difficult to reconcile with a 
sound construction of the Constitution. The act, (which was 
passed on the 1st of March, 1816,) sfhortly declares, that so 
mudi of any act as imposes a duty on tonnage, contrary to the 
provisions of a convention between the United States and his 
Britannic Majesty, shall from and after the date of that 
instrument, and during its contmuance, be of no force or 
effect. 

Thus a precedent was set, w^iich a dissatisfied house of 
representatives may hereafter resort Jj^and although the 
judicial tribunals would probably 66nific^r the law as being 
wholly unnecessary, and a nullity Ih-itself, it may be the cause 
of future legislative atte(ppt§,|9»Dducing more difficulty. 

Yet however maidl§|p-ffi^e principles may appear, it must 
be confessed that anOthei* part of the Constitution presents an 
apparent difficulty which requires- examination. 

By the 9th sect, of the 1st article, it is expressly declared, 
iiaaXno money' shall be drawn from the treasury hut in consequence 
of appropriations made by taw. 

A treaty may be made, by which a sum of money is 
engaged to be paid to a foreign power, on considerations 
beneficial to the Union ; can such a contract be fulfilled 
v\dthout an act of congress ? Three eventual cases may be 
stated: 

1 . Where there is a sufficient sum of money in the treasury, 
not under any specific appropriation. 

2. Where there is a sufficient sum, but actually appropriated 
to different objects. 



/ 

/ 
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3. Where there is oo money m the treasury, but a 
sum must be raised in sacoe manner ta fiilfil the contract 

In tl^- second and third of these supposed cases, it would 
seem that the treaty could not be carried into effect by its own 
power. Tax^Ltion, direct or indirect, can only be the work oS 
congress; 

By Art. 1. § viii. the oxigress shall have power to lay and 
c$Uecl taoces^ duiieii wipost$^ and esf;cise9. 

No sudi power is given to the president and senate in direct 

By another secticHi, (the 7th,) of the same article, AU bilU 
for raising revenue shall originate in the house o/representatiioes. 
A nice disquiation might hore be introduced, whether the fulfil* 
mmt of a contract with a foreign power, was to be considered 
as raising revenue. The term ou^t to be interjected in its 
broad and general sense, and in reference to the spirit and 
meaning of the whole Cionstitution. By revenue we must 
understand whatever is produced by taxes, duties, imposts, and 
excises, for public use. . The moneys- so raised may be applied 
to defray the expenses of government, to pay the principal or 
inta:est of the public debt, to maintain an army and navy, to 
pay for acquisitions of territory, (as in the recent instance of the 
purchase of Florida frcnn Spain, when by tres^ty we assumed 
the payment of the money to which our own citizens were justly 
entitled, by reason of the injuries inflicted on tbem by that 
country,) to preserve peace and harmony with foreign powers, 
as the barbarous states of Africa, and a variety of other cases. 
It is still revenue, and congress alone can raise it, and the hiJl 
can only originate in the house of rei^resentatives. If, therefore, 
a new tax must be laid, or a specific appropriation already made 
by congress superseded, it seems obvious that it cannot be done 
by the president and senate. 

The first of the three cases supposed will seldom happen, 
but should it ever take place, and a sum, which by treaty the 
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United States were boqnd to pay to a foreign power, could be 
discharged out of moneys lying in the treasury, unfettered by 
appropriation, the difficulty would not yet be subdued. If the 
surplus in the treasury arose from a tax, laid with a view to 
the fiiUilment of treaties which were thereafter to be concluded, 
great doubts might be entertained whether such a law would 
be constitutional. To extract money from the people for a 
purpose so mdefinite, and to place those moneys at the disposal 
of the treaty making power, might possibly be supported by the 
authority given to congress to provide for the common defence 
and general welfare. But even this, as it wotdd amount to a 
concurrence of congress in effectuating the treaty, would leave 
the question unresolved The original difficulty remains, if the 
moneys thus found in the treasury, consisted of a surplus 
unappropriated by congress in any manner, or to any object 
whatever. Now we must keep in view, that a treaty with a 
foreign power, is not of itself an appropriation of moneys in the 
treasury of the United States, any more than it would be an 
appropriation of moneys in the treasury of the foreign power. 
It is evidently not an appropriation in a ccmstitutional sense, 
{or it can only be made (so far as relates to other subjects) as 
the act of both houses, and in the solemn form of a law. 
However strong, therefore, the obligation of good faith may be 
on the nation to fulfil the treaty, it does not seem that it has 
invested in the president and senate a full effectuating power. 
And if the president alone, or conjunctly with the senate, were 
to draw on the treasury for the sum necessary to fulfil it, such 
draught would not appear to be within the direction of the 
Constitution.* 

On the whole,, the conclusion seems to be, that in this single 
instance, the payment of money, the concurrence of the house 



'^ when lands are purchased of the Indian tribes through treaties niade with 
them, the money is always pud under appropriations by acts of congress. 
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of representatives is necessary to give effect to the treaty. / But 
an engagement to pay a sum of money would not be, like the 
engagemmit to cede a part of the territory of the United Stattth 
unconstitutional and void When it should receive the sano* 
tion of congress, and the means are provided, the treaty may 
be effected It is reserved for congress alone ^ to dispoie tf 
the territory of the United States^''^ if by this general expression 
we are to understand the alienation of any part of the territoiy , 
wiuch we shall hereafter conoder. 

In another shape the same question was agitated in the 
year 1798. Parties at that time ran high ; the house of repre« 
eentatives was much divided^ It was concdved or alleged, 
that the expenses incurred by the multitude of our foreign 
ministers, were greater than necessary. The-practice always 
had been, and stiil continues, to make an annual appropriation 
of a gross sum for the exposes of foreign intercoime, without 
farther interfecence than to limit the compensation to nnnisteiv 
of different grades, but leaving it implidtly to the pre^dent, 
with the concurrence of the senate, to send n&nisters to sacb 
courts as tiiey, who were beet acquainted with the sidijecCt 
should deem expedient An effort was made to confine the 
higher rate of compensation to the ministers of thtee ^Mcified 
courts, and to aUow all the others only half the same amount 
It was warmly oont^oded that congress, by having the nelor 
sive power to raise and appropriate, was authorized to grant 
only so much money as they should think necessaiy« Happily 
fct the interests and character of our countiy, the effort fiuled, 
and it is hoped will never be renewed. 

There can be no doubt of the spirit and true intent of the 
Constitution, in respect to all pecuniary sujf^ies required to 
support the exercise of the treaty making power* It is 
bcumbent on congress to furaisb those supplies. The Con- 
stitution has vested exclusively in the president and senate 
the duty of fordgn intercoontf. The iotecfoeocc of congrcM 

10 ♦ 
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in any shape is not warranted further than to afford the means 
of carrying on that intercourse to the ext^at which the pre* 
sident and senate hold to be requisite for the national intereitf, 
and of furnishing the means of effectuating treaties constitu* 
tionally made, when, as has been seen, their intervention is 
absdutely necessary. It is true that there is no express 
direction to this effect, neither is there as to many other appli- 
cations of the public revenua But wherever there is a duty 
pointed out m general terms, and adeqiuite powers given to 
any department of government for performing it, common 
sense indicates the course to be pursued, and those who, are 
thus authorized, must be considered as bound to perform the 
duty. If it be refused, the general operations of government 
will be affected with greater or less injury according to circum- 
stances ; and tiie remedies can only be subsequently and 
perhaps tardily applied These remedies must be a consti* 
^ tutional change of the public agents. But this is not peculiar to 
the American Constitution. Short of actual violence, it never 
is elBfected but by the mild, yet firm, exhibition of the sovereign 
power, if, as with us, it still remains in the people, by the sub- 
stitution of others for those whose conduct has occasioned a 
diminution of public confidence. 

The effect of a treaty on state constitutions and state laws 
cannot be questioned. Without considering whether it 
operates directiy as a repeal of them, we are warranted in 
saying that an act done under a state law, in opposition to a 
treaty, cannot be set up as a legal bar to a proceeding founded 
on a treaty. 

The inability of the Confederation to enforce the treaties 
made by them was severely felt Many state laws which had 
been passed, during^ or shortly after the war of the revolution, 
were inconsistent with some of the articles of the treaty of 
peace with Great Britain, and that power, complaining of 
iqjuries sustained in consequence thereof, postponed the ful- 
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filment of the treaty in some pdnts on their part. Tb$ inad- 
equacy of the powers of congress to enforce it were then 
senmbly felt, and a serious declaration that a treaty, in virtue 
of the confederation, was part of the law of the land and 
obligatory on the several le^slatures, was transmitted to all 
the states, with an urgent recommendation that the states 
themselves would repeal all those acts and parts of acts that 
were repugnant to the treaty.* In this respect the want of a 
jucfidial power was stroi^ly percdived. 

After the adoption of the Constitution, its retrospective 
effect upon the opposing laws of a state, passed even before 
the treaty, was speedily and fully established by the Supreme 
Court of the United States.! 

As a law, the president enforces a treaty by his executive 
power when necessary. This took place in several instances 
during the war between France and Great Britiun, aftm* the 
president, in a legitimate execution of the duties of his high 
office, bad issued a proclamation of neutrality. Some of the 
belligerent captures and other acts, so far as they occaaonally 
interfered with the Obligations of our treaties with either nation, 
were ratified by his intervention*! 

The wisdom, impartiality, and firmness manifested on the 
part of our government, during the whole of that difficult 
period, entitled it to the higliest applause, and there could be 
DO better proof of its merits, than the dissatisfaction alternately 
expressed by each of the great contending powers. It is 



* See the journal of congress, March 21, and April 13, 1787. The letter 
from congress prepared by Mr. Jay, then secretary for foreign affairs, is acjhni* 
rable in style and reasoning. See the Appendix. 

t Calder V. Bull, 3d Dallas, 386, andBnulsford v, Meade, ib. 1. The Supreme 
Court of Pennsylvania, in the case of C>onlon, afllirnied the same principle, 
1 Dall. 233. 

i See Sergeant on Constitutional Law, p. 216. 397. 
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also due to the executives of the several states to declare 
that although there were at the time strong popular impres- 
pions in favour of one, and to the prejudice of the other nation, 
all considerations of that kind were suppressed in a prompt 
and efficient compliance with the directions emanating from 
the president An accurate and comprebensiye collection of 
the acts of our government during the whole of that war 
would be an useful addition to the stock of public information, 
and would afford precedents which no foreign cabinet could 
justly disdain to follow. 
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CHAPTER VIII. 



OP LAWS ENACTED BY CONGRESS. 



Laws enacted by congress form the third rule of obliga- 
tion. 

The power of legislation vested in congress, is conformable 
to the high objects, of its formation, some of which are 
expressly enumerated, and some included in the extenave 
authority to provide for the common defence and general 
welfare; but this broad declaration has been considered by 
some as restrained by an amendment which has since become 
a part of the Constitution to the following eflect : TTte powers 
not delegated to the United States by the ConstUutUm^ nor pro- 
hibited by it to the states^ are reserved to the states respectwefy 
or to the peopkl 

The question b not completely settled by this article. 
^^ The nature of a constitution requires that only its great but- 
'^ lines should be marked, its important objects designated, 
" and the minor ingredients, which compose those objects, be 
" deduced from the nature of the objects themselves. If it 
^^ contained an accurate detail of all the subdivisions of which 
" its great powers will admit, and of all the means by which 
" they may be carried into execution, it would partake of the 
^ prolixity of a legal code, and rather tend to embarrass than 
" to elucidate. Whether any particular power is delegated 
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*^ to the general gpTemment or prohibited to the states, must 
^^ depend on a fair construction of the whole instrument^^"^ 
The amendment does not speak of powers expressly delegated, 
and is in fact to be considered rather in the light of a cautious 
and special reservation of what is not granted, conceived in 
terms as general as the grant itself. But wliatever is ahready 
granted, either generally or by express words, is not intended 
to be abridged, and therefore, in effect, this clause has no 
operation on the grant itself. 

In a variety of instances, the le^lative power is not left to 
depend on general inferences. Elxpress enumeration removes 
the difficulty as to the subject, and it is only in respect, to 
what may be termed the excess of practical legislation, bey<Hid 
the subject expressed, that any doubt can arise. 

The style and composition of statutes in moderp times, have 
frequently been complained of; it has been observed that they 
scHnetimes obscure the sense by a multiplicity of words 
intended to produce the opposite effect, and the brevity and 
amplicity of ancient times have been held up as examples to 
be followed. But perhaps the peculiar character of our 
government may justify more minuteness in its legislative acts, 
than in those of a government not under ^milar limitations. 
Although verboseness, productive of perplexity, should be 
scrupulously avoided, yet the enactments ofa law framed 
under a limited authority, should clearly appear to be confined 
to that authcnity, and as little as possible be left for general 
construction. The acts hitherto passed by congress have not 
often created doubts as to their true meaning. 



• See M'Culloch v, Maryland, 4 Wh. 316. Anderson v. Dunn, 6 Wh. 335. 



CHAPTER IX. 



OP THE ENUMERATED POWERS OF CONGRESS. 



The enumerated powers, which we now proceed to con- 
sider, will be all found to relate to, and be ootlsistent with, the 
main principle ; the common defence and general welfare. 

The first is to lay and colkct taxes^ duties^ imposts^ and 
excises. The three latter must be uniform throughout the 
United Stat^ ; but there is no description of the subjects to 
be taxed nor any limitation of the amount to be raised. 

The necessity of vesting this power m the union, seems to 
be too obvious to require much argument No government 
can be supported without the means of raising an adequate 
revenue. It must possess tlus power in itself, and must not 
be dependent on others for their concurrence. We have seen 
in our own histcxy the inefficient condition to which we were 
reduced, when the necessary income for the most important 
national objects, could only be obtained by requisitions of the 
several states. 

Of the amount necessary to be raised, the government itself 
can be the only judge. In governments under a single head, 
when a separate purse may be kept, in which the people have 
no share, restrictions, if practicable, may be useful. Here, 
where the only treasury is. that of the people, where compen- 
sations to public officers are scrupulously fixed, and a severe 
accountability is a permanent principle, no such limitations 
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are necessary. And if the money should be faithlessly inter- 
ceptedin its way to the treasury, or fraudulently withdrawn 
firom it afterwards, the defaulter is always liable to legal 
coercion. 

It was not thought necessary to define what shall be the 
exclusive subjects of taxation, although in some instances a 
part of the revenue of a state may be interfered with, by the 
exercise of the power; for it is better that a particular state 
should sustain an inconvenience than that the general wants 
should fail of supply. It was manifestly intended that congress 
should possess full power over every species of taxable pro* 
perfy, except exports. The term taxes is generical, and was 
made use of to confer a plenary authority in all cases of tax- 
ation. The general divii»on of taxes is into direct and indi- 
rect ; the latter term is not to be found in the Constitution, but 
the former necessarily implies it Indirect is <q)po6€d to direct 
There may possibly be an indirect tax <m a particular article 
that cannot be comprehended within the descripticm d dutiesi 
imposts, or excises, but if such case can arise, it will be com-' 
prehended within the general denominfttion of taxes. The 
term tax includes, 1st direct taxes, which are prc^rly cajHta- 
lion taxes and taxes on land, although direct taxes may 
perhaps be laid oa other things that generally pervade all the 
states in the union. 2dly. duties, imposts, and excises. And 
Sdly. all other classes of an indirect kind.^ Indirect taxes 
affect expense (mt consumption^ those who reduce their conr 
sumption of an article so taxed, reduce the amount of their 
tax.* A direct tax is independent of consumpticm or e:3q)ense, 
and is to be apportioned among the several states, according 
to their respective numbers, which is to be determined by 
the same rule that, as already obs^i^ed, is apjrfied to repre- 



* See the case of Hylton «. The United SUtes, 3d DaU. 171. 
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sentation. Indirect taxes do not admit of this apportionnientf 
but they are to be unifonn throughout the United States on 
the subject taxed. Thus, if congress think proper to raise a 
sum of money by direct taxation, the quota of each state is 
to be fixed according to its ceni^us. If indirect taxation is 
preferred, the same duty must be imposed on the article 
whether its quantity or consumption is greater or less in the 
reqiective states. Whether direct or indirect taxation is 
most consistent with the genius and interests of our republic, 
has been much discussed, but it is a question now of Uttle 
moment to us, ance a C(»istitutbn authorizing both has been 
formed. 

The next enumerated power is that of borrowing money on 
the credit qfihe United States* 

Wh^i this (Constitution was formed, the United States were 
considerably indebted to foreign nations, for the expenses of 
the war, and its own citizens had heavy claims, as well on 
the Union as on individual states, for services and supplies 
during the same eventful period. To combine and consolidate 
these debts, to discharge scHne and secure the, rest, was 
necessary for the public &ith and interest both abroad and at 
home. But to avail itself of the power of taxation, in order to 
accomplish such extensive objects at once, would have been 
injurious to the community. It was foreseen that many public 
creditors, whether distant or domestic, would be satisfied with 
the assumption or recognition of the principal and the payment 
of the interest. By the terms thus introduced, congress 
received power to make the necessary provisions for such 
objects. In case of fiiture exigencies, the expenses of war or 
the failure of* part of the usual revenue ; a similar mean erf* 
continuing the operations and the character of government is 
also thus provided. 

To regulate commerce with foreign nations^ among the several 
states, and with the Indian tribes, is the third power* 

11 
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from its nature, must be considered as' exclusive. If each 
state retained a power to regulate its own commerce with 
foreign countries, each would probably pursue a dififerent 
system* Heavy duties or total prohibitions in respect to some 
articles, irregular and changeable codes of commerce, mutual 
rivalries, and other obvious inconveniences would naturally 
ensue. A common head can alone cure these evils. A 
common head can alone form commercial treaties with foreign 
powers, for to no other would a foreign power give sufficient 
onedence. 

In like manner the commerce between the di^rent states is 
the proper subject of a general regulation. 

In the term commerce are included not mer^ the act 
of buying and selling or exchanging merchandise, but also 
the navigaticHi of vessels, and commercial intercourse in 
all its branches: it extends to vessels, by whatever force 
they are propelled or governed, whether wind, or steam, or 
oars ; to whatever purposes they are applied, whether the 
carrying of goods or of passengers, or proceeding in ballast 
only. A genera), unconfined power to regulate a subject, is 
in its nature exclude of the action of others on the same 
subject 

These principles are so fully and clearly explained by Chief 
Justice Marshall in a recent case,"*^ that we shall make no 
apology for inserting a large extract from his opinbn. 

^ Commerce, as the word is used in the Constitution, is a 
unit, every part of which is indicated by the term. 

^ If this be the admitted meaning of the word, in its appli- 
cation to foreign nations, it must carry the same meaning 
tfarou^ut the sentence, and remain a unit, unless there be 
some plain, intelligible cause which alters it. 



• Gibbons v. Ogden, 9th Wheaton, p. 1, &c. 
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^The subject to which .the power is next applied, is to 
commerce ^among the several states.* Commerce among the 
states cannot stop at the external boimdary line of each state, 
but may be introduced into the interior. 

'* These wc»ds do not, however, comprehend that commerce 
which is completely internal, which is carried on between man 
and man in a state, or between diflferent parts of the same 
state, and which does not extend to, or affect other states. 

^ C!on^iehensive as the word ^ among* is, it may very properly 
be restricted to that cc»nmerce which concerns more states 
than one. The phrase would probably not have been selected 
to indicate the completely interiior traffic of a state, because it 
b not an apt phrase for, that purpose; and the enumeration of 
the psurticular classes of ccxnmerce to which the power was to 
be extended, would not have been made had the intention been 
to extend the power to every description. The enumeration 
presupposes something not enumerated ; and that something, if 
we regard the language or the subject of the sentence, must be 
the exclusively internal commerce of a state. The genius and 
character of the whole government seem to be, that its action 
is to be applied to all the external commercial concerns of the 
nation, and to those internal concerns which affect the states 
generally; but not to those which are completely within a 
particular state, which do not affect other states, and with 
which it is not necessary to interfere for the purpose of execut- 
ing some of the general powers of the goyemment The 
completely internal commerce of a state, may be considered as 
reserved for the state itself. 

*^ But in regulating commerce with foreign nations the power 
of congress does not stop at the jurisdictional lines of the 
several states. It would be a very useless power if it did. The 
commerce of the United States with foreign nations is that of 
the whole United States. Every district has a right to partici- 
pate in it If congress has th^ power to regulate it, that power 
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must be exercised wherever the subject exists. If it exists 
within the states, if a foreign voyaige may cc^ofmience or 
terminate at a port within a state, then the power of congress 
may be exercised within a state. 

** This principle is, if possible, still more clear when applied to 
commerce * among the seveml states.^ They either join each 
other, in which case th6y are separate by a mathematical line; 
or they are remote from each other, in vs^iich case other states 
lie between them. What is commerce ^among^ them, and 
how is it to be conducted ? Can a trading expedition between 
two JBidjoining states commence and terminate outside of each ? 
And if the trading intercourse be between two states remote 

^m each other, must it not t>ommence in one, terminate in the 

• • • 

other, and probably pass through a third ? Commerce among 
the states must, of necessity, be commerce within the states. 
In the regulatibn of trade with the Indian tribes, the action of 
the iaw,especiaUy when the Constitution was made, was chieHy 
within a state. The power of congress, then, may be exercised 
within the territorial jurisdiction of the several states.^' 

In respect to commerce with the Indian tribes^ we are to adopt 
the same Ixoad interpretation; but it is applicable only to 
independent tribes. It is immaterial whether such tribes 
continue seated within the boundaries of a state, inhabit part 
of a territory, or roam at large ovelr lands to which the United 
States have no claim; the trade with them is in all its forms, 
subject exclu&dvely to the regulation of congress, and in this 
particular also we trace the wisdom of the Constitutbn. The 
Indians, not distracted by the discordant regulations of different 
states, are taught to trjist one great body, whose justice they 
respect, and whose power they fear. 

The power to establish an uniform system of naturalization is 
also an exclusive one. 

In the second section of the fourth article it is provided that 
the citizens of each state, shall be entitled to all privileges and 
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immunities of citizens in the several states^ and the same rule 
had been ambiguously laid down in the articles of confederation. 
If this clause is retained, and its utility and propriety cannot 
be questioned, the consequence would be, that if each state 
retained th^ power of naturajizaticm, it might impose on all 
the other states, such citizens as it might think proper. In one 
state, residence for a short time, with a slight declaration of 
allegiance, as was the case under the former constitution of 
Pennsylvania, might confer the rights of citizenship; in another, 
qualifications of greater importance might be required: an alien, 
desirous of eluding the latter, might by complying with the 
requintes of the former, become a citizen of a state in opposi- 
tion to its own regulations, and thus in &ct, the laws of one 
state become paramount to that of another. The evil could 
not be better remedied than by vesting the exclusive power 
in congress. 

It cannot escape notice, that no definition of the nature and 
rights of citizens appears in the Constitution. The descriptive 
term is used, with a plain indication that its meaning is under- 
stood by all, and this indeed is the general character of the 
whole ini^trument Elxcept in one instance, it gives no defi- 
nitions, but it acts in all its parts, on qualities and relations 
supposed to be already known. Thus it declares, that no 
person, except a natural bom citizen, or a citizen of the United 
States at the time of the adoption of this Copstitution, shall be 
eligible to the o&ce of president — ^that no person shall be a 
senator who shall not have been nine years a citizen of the 
United States^ nor a representative who has not been such a 
citizen seven years, and it will therefore be not inconiustent 
with the scope and tendency of the present essay, to enter 
diortly into the nature of citizenship. 

In a republic the sovereignty resides essentially, and entirely 
in the people. Those only who compose the people, and 
partake of this sovereignty are citizens, they alone can elect, 
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and are capable ci being dected to public offices, and 6[ 
course they alone can exercise authority within the conununity ;. 
they possess an unqualified right to the enjoyment of property 
and personal immunity, they are bound to adhere to it in peace, 
to defend it in war, and to postpone the interests of all other 
countries to the affection which they ought to bear for their 
own. 

. The citizens of each state constituted the citizens of the 
United States when the Constitution was adopted. The rights 
which appertained to them as citizens of those respective 
commonwealths, accompanied them in the formation of the 
great, compound commonwealth which ensued. They became 
citizens of the latter, without ceasing to be citizens of the 
former, and he who waia subsequently bom a citizen of a state, 
became at the moment of his birth a citizen of the United 
States. Therefore every person born within the United States, 
its territories or districts, whether the parents are citizens or 
aUens, is a natural bom citizen in the sense of the Constitution, 
and entitled to all the rights and privileges appertaining to that 
capacity. It is an error to suppose, as some (and even so great 
a mind as Locke) have done, that a child is bom a citizen of 
no country and subject of no government, and that he so con- 
tinues till the age of discretion, when he is at liberty to put 
himself under what government he pleases. How far the adult 
possesses this power will hereafter be considered, but surely it 
would be unjust both to the state and to the infant, to withhold 
the quality of the citizen until those years of discretion were 
attained Under our Constitution the question is settled by its 
express language^ and when we are informed that, excepting 
those who were citizens, (however the capacity was acquired,) 
at the time the Constitution was adopted, no person is eligible 
to the office of president unless he is a natural bom citizen, the 
principle that the place of birth creates the relative quality is 
established as to us. 
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The mode by wlpch an alien may become a citizen, has a 
qpedfic appellaticxi which refers to the same princi{de.« It is 
descrqitive of the operation of law as analogous to Inrth, and 
the ahm, rec^ved into the community by naturalization, enjoys 
all the ben^ts which birth has conferred on the other class. 

Until these ri^ts are attained, the alien resident is under 
some disadvantages wtuch are not exactly the same throughout 
the Union. The United States do not intermeddle with the 
local regulations of tte states in those respects. Thusanalien 
may be admitted to hold lands in some states, and be incapaUe 
of doing so in others. On the other hand, there are certain 
incidents to the character of a dtizen of the United States, 
vnih which the sq)arate states cannot interfere. The nature, 
• extent, and duration of the allegiance due to the United States, 
the right to the general protection and to commercial benefits at 
home and abroad, derived either firom treaties or fix)m the acts 
of congress, are beyond the control of the states, nor can they 
increase or diminish the disadvantages to which aliens may, by 
such measures on the part of the general government, be 
subjected. 

Thus if war should break out between the United States and 
the country of which the alien resident among us is a citizen or 
subject^ he becomes on general principles an alien enemy, and 
is liable to be sent out of the country at the pleasure of the 
general government, or laid under reasonable restraints within 
it, and in these req)ects no state can interfere to protect him. 

The duration of the quality of citizen, both in the native and 
*m him who is naturalized, is a subject of considerable interest 

The doctrine of indefeasible allegiance has a deeper root in 
England than in any other country in Europe : the term is 
mdeed almost peculiar to the English law, and in discussing 
the extent to which they cany it, we shall find it usefid to 
ascend to the source of their government, and the foundation 
on which this doctrine is placed. 
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Whatever repugnance may occasionally be felt at the 
avowal, the present government of Ekigland must be consudered 
as founded on conquest, and perhaps it is justly observed by 
some of their historians, that in scarcely any instance has 
conquest by foreign arms been pushed to a greater extent than 
with them. 

The reluctance with which a brave and generous nation 
submitted to the yoke, increased the exasperation, and the 
tyranny of their conqueror. Their property was almost com- 
pletely transferred to his military follow^^, their ancient laws 
were soon disregarded, although sometimes promised to be 
restored, and the pure feudal system of tenure was substituted 
to the ancient allodial estates, or perhaps the imperfect feuds 
of the Saxons. 

With this system the Norman doctrine of allegiance is 
considered by some to have been introduced, although others 
trace it up to antecedent periods,"^ but whether the solemn 
declaration of allegiance was practised in the time of Arthur or 
of Alfred, whether it were the custom of the Britons or the 
Angles, the Saxons or the Danes, we have sufficient ground 
for beUeving that after the conquest, it was. understood to be 
due only to the king or the ruling chieftain^ and not to the 
nation. 

In the conflicts by which the. country was distracted after 
the departure of the Romans, each successliil competitor 
exacted from those he had subdued, an oath of fidetity and 
submission. 

From this practice the usage arose of requiring a similar 
engagement from their own followers, as they subsequentiy 
dispersed themselves through the country, and when Harold 
was overthrown by the Bastard of Normandy, the necessity of 
exacting it became more obvious, not only from the discontent 

• See 7 Coke's Rep. 7. 
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which liis severities excited, but from the impression which the 
ilie^timacy of his birth might make on his subjects. 

The oi^ of fealty and homage necessarily accompanied the 
numerous grants of land, wi^ested from its original owners, and 
bestowed upon his adherents; the oath 0f allegiance was 
incorporated with the oath of fealty, and whoever will reflect 
on the condition of the times will be satisfied that aUegiance 
was not sworn to the nation, but to the individual whose 
victorious arms had rendered him the ruler of the nation. 

Heiice certain consequences were understood to flow; the 
aUegiance thus solemnly pledged could not be withdrawn, 
tinless the protection which was implied in returp, should be 
withheld or hecome impracticable. 

If the monarch was driven out by a successful competitor, 
who took possession of the throne, the allegiance was conadered 
as transferred to him, and the subject who disobeyed' the reigning 
sovereign, was held to violate his oath. 

But Jfrom this allegiance, either . original or transferred, tie 
could not withdraw himself; he was supposed never to cease 
being the subject of the' reigning sovereign. Allegiance equally 
permanent was held to result from turth. The khig could see 
nicme but his own subjects within his own domain. Bound as 
he alleged to protect all, al} were bound to be faithfiil to him. 
Biit allegiance sprung fifom the birth of those only who were 
bom under his dominion. It is observed by Coke, that if 
enemies were to obtain possession of a town or fort, and have 
issue there, that issue would not be subjects of the king of 
England, for they wodd have no claim to his protection.* 

If this view of the subject be correct ; if allegiance, at least 
^ce.the Norman Conquest, is to be considered as proceedinjg 
fix)m force and not from contract; if it is legally due to the king 
and not to the society which he governs, we can remain under 



• 7 Coke's Rep. 6. 
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no difficulty in )pespect to its inalienable quality according to 
their laws. 

The rights or expectations of the people were seldcttn taken 
mto account ; the king might, by treaty with a foreign power, 
alienate an entires territory; and its inhabitants, without their 
previous knowledge or consent, be compelled to serve another 
sovereign.* Thus allegiance was rendered perpetual at the 
pleasure of the sovereign, not of the people ; and the former, 
not the latter, possessed a sort of property in it ; but with us 
its indefeasible nature rests on better grounds. 

The instantaneous result ob our political character, ^m 
the declaration of independence, was to convert alle^ance 
from compulsion into compact, aiKl while it still remained due 
to the sovereign, to see that soverei^ only in the whole 
community. 

In the native we have observed that it is coeval v^th life ; in 
him who migrates from another country, it commences jas a 
permanent duty with naturalization ; in both it lasts till death, 
unless it is released by some procedure, mutual on the part of 
both the state and the individual. 

Whether the incttvidual alone may relinqubh it, is a question 
which in this as well as other countries has Been often discussedf 
and on which an opinion cannot be given without diffidence, 
since it has not yet received a decision in the highest tribunal 
of our country. 



* See Wooddeson, toI. i. 232» and many of the British treaties evince the 
truth of his position. In 1783, the cesnons of Tohago» East Florida, &c.) 
the numerouB transfers amofig the Euri^ean mbnarchs unce the year 1795, 
form striking- instances of the general adoption of the principle. Time indee4 
is sometimes allowed to the people to withdraw themtelves and their property^ 
but age or other causes may render this impossible. In Great Britain such 
treati^ are often confirmed by acts of parliament, but the prindple is the 
same. Their colonies are not .iepi«aeatod in pariiameiit 
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In the first place^ we may dispose with little comparative 
difficiilty of the case of the naturalized citizen^ His accession is 
voluntary^ and his engageipent is neither, in its terms nor in 
its nature Umited to any time. He therefore binds himself by 
contract fi)r his life, and the state^ — ^which differently from the 
doctrine of the English and other monarchies, cannot afterwards 
deprive him of the quality thus acquired, which cannot again 
by its own act^ convert him into an. alien, — is equally bound iin* 
the same term. > 

This is well expressed by Locke in Ms treatise on civil 
govemnKUt .^He that has once by actual agreement and 
express declaration pven his consent to be of any common- 
weal, is perpetually and indiiq)ensably obliged tx) be and rratnain 
unalterably a sulgect of it, and can never be again in the 
liberty of a state of nature, unless by any calamity, the govern- 
ment he was tinder shaU be dissolved, or by some public act it 
outs him off from being a member of it'' 

Under our Constitution the last would be impossible without 
tus own consent, and. the citizen can no more dissolve titts 
contract than he can any other of less moment without the 
consent of the oppbnte party. 

But there are two other classes of citizens, and we must 
examine whether the same principle can be applied to them. 
It wpuld, perhaps, be sufficient to say^ that if the obligation, to 
which the naturalized citizen subjects himself, is clearly an 
obligation for life ; that of the native cannot be for a shorter 
term. Naturalization is but a mode of acquiring the right, 
sulgect to the duties of a citizen ; it is the factitious substitution 
of legal form for actual birth, and it can neither exceed nor fall 
short of the capacities and obligations which birth creates. It 
would be absurd indeed, if the foreigner was given to under- 
stand, that by naturalization he had become bound for life, in 
the midst of native citizens, none of whom were under the saiM 
obligaticHi. 
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But we need not rest on this postulate. The compact 
created among the citizens, by the declaration of independence, 
was well understood by themselves at the moment, not to be 
of a temporslry nature, and in the power of the individual at 
pleasure to dissolve* It was essential not only to the perma- 
nence, but to the formation of the new goyemmeht, that every 
one either taking an active part in its establishment, or giving 
evidence of lus consent by jremaining within it, should be consi- 
dered as bound to it, so long as it continued. Thdr situation 
at the moment was not that of aliens, who were held by a prior 
allegiance, while they undertook another. He who thus united 
himself with the newly-fdrmed state, instantly ceased, in 
contemplation of bur law, to be a subject of vGreat Britain. 
He could, thereafter, jus^tify no hostile measure against us by 
alleging his iancient allegiance. What he once owed to that 
power was now wholly transferred to the new state, with all its 
qualities, and accompaniments, except one. The correlative 
of protection, could not, as before, be destroyed at pleasure by 
the receiver of the allegiance. The obligs^tion was mutual and 
perpetual. If any qualification of it was intended, it would 
have been expressed, but we do not find in any of the state 
constitutions, of in that of the United States, the slightest 
suggestion that the allegiance to be paid to them, was less 
solemn, less entire^ less permanent than that which was pre- 
viously due to the monarch of Great Britain. Thus the 
question stands in respect to this class of citizens. 

The next inquiry b, whether this contract was confined to the 
individual or extended also to his issue. So far as relates to the 
parent, an answer to this question may be found in the mere 
statement of it No one can suppose that the parent intended, 
that while he was a permanent citizen of the state, his children 
should not partake of the same rights, enjoy the same liberty, 
and be protected by the same government Nature itself 
impresses cm the parental ifiind, a desire to promote the 



f . 



ENUMERATED POWERS OF CONGRESS. 93 

.interests of children, an4 causes it to revolt at the idea of 
withholding from them what may not only be shared with 
them, but what also becomes more valuable by being so 
shared. . The pleasing sensation in the parent, of pasinng from 
the condition of an oppressed subject, to that of a citizen of a 
free republic, would surely be impaired by a ccmsideration that 
his offspring 'Woidd acquire no birthright in the community of 
his choice. In respect to him, therefore, we cannot doubt the 
desire, and have only to * examine the power, of fixing the 
political relations of his descendants. The principle which 
next presents itself is, that what all the members of the state 
must have thus understood, must al^o have been so understood 
by the state^ which is only the collection of those members. 
The compact so far as relates to the state, of course extends to 
the individual and to all his descendants, and therefore, as the 
child is. entitled to the benefit of being recognised as a citizen, 
the state is entitled in its turn, to view the child as under its 
allegiance. It may however be urged, that an infant cannot 
bind itself b;jr contract, but if it is necessary to answer the 
objection, it is sufficient to say that an infant may expressly 
bind itself for necessaries, as food and raiment, that a contract 
is always implied where such articles are furnished, and that 
the reciprocal compact of protection and allegiance, must be 
ranked among considerations of the highest order and first 
necessity. The dignity of the subject is however somewhat 
affected by resting it on a ground so narrow; and when we 
consider all the obligations cast on a political society by the 
voluntary formation of it, we may discard the smaller rules of 
private contract, and more safely rely on the broad basis of 
the general good, inherent in its nature, and necessary to its 
self-preservation. 

When the child has attained an age sufficiently mature, 
according to civil institutions, to enable it to determine the 
choice, it would seem, in consistency with the principles already 
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Iftid dowDt that the individual must be aUowed a reasonable 
time to enable him to select the country in which he will reside, 
and the society to which he will adhere. Of his willingness to 
ocmtimief no public declaration seems to be requisite. His acts 
demonstrate his choice; but there would be a great difficulty 
in fixing the time in which a contrary determination ought to 
be formed and declared The law has^ assigned t^enty^n^ 
years as the age of discretion; but in whom is the judgment 
sufficiently (ipen^ at £0 early, a period^ to enable lum to 
determine o^ a subject so moniientous, and how long after that 
period. has been reached, shall be allowed for deliberation? 
These difficulties appear to be almost insuperable, and seem to 
render the principle itself inadmisinble, unless it should be 
specially provided for by the legislature. But where the adult 
has for a sufficient length of time, by eyery extohial act, 
manifested his adhesion to the political society in which he was 
bom, there can exist no right in him* to shake off his alle^ance 
without the consent of the state^ and become a stranger, or in 
the course of events, an enemy to his counU^* By Us acts he 
has bound himself as closely as the.alien who, seeking to bc^ 
naturalized^ has taken an express oath. The obligations result- 
ing from his birth are rivetted by- his voluntary conduct 
afterwards, and he cannot dispute the indissoluble tie, of which 
he has thus doubled the effect. . 

To thesib positions some dbgections may be made, which it 
will be endeavoured to answer. 

The leadmg one is the great act d* July 4, 1776, by which 
two and a half millions of mibjects threw off their allegiance to 
Great Britian, and it is argued that what might be done by them 
cdlectively, could be done by them individually; but an obvious 
feUacy appears in the very stateinent of this proposition. 

When the protection of the crown was withdrawn; when 
the aspect and the arm of paternal power were conv^ted int</ 
virtual exclusion from the pale of the British family; a right of 
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eoUective resistance was created which, unless ininilar : 
could be exerted against an individual, can nevw exist in an 
individual. Our case differed in form only fiotn the riwwii of 
tmitories and their inhabitants already noticed. If either by 
oession to another or by unmerited severity to those who are 
nominally retained as subjects, the le^tiraate protection is thus 
wholly withdrawn, the dissolution of aUc^ianoe is the act of the 
sovereign,' and if assented to by hb sulyects, is Innding on bodi. 
It depends therefpre upon fiicts to det^mine whether the cause 
of our separation was sufficient, and on these facts no American 
mind call hesitate. . • 

The treaty of 1783 may be safely referred to in confirmation 
of this opinion. In recognising the independence of the United 
States, the right to declare it on the principles we asserted, may 
justly be considered as also recognised. Great Britain did not 
by professing to grant us independence, (a grant which would 
not h^ve been accepted,) affect to release us from present 
allegiance; but on the contrary must be considered as lelro- 
q[)ectively acknowledging that by her 6wn act she had entitled 
us to discontinue it. 

Another oljection arises from the acknowledged right of 
emigratic4[i, of which, with us, no inhabitant is det»ived, while, 
in many other governments, express permission is necessary ; 
but the error of this consists in suppo»ng that emigration impfies 
the (Kssolution of allegiance. 

Emigration in its general sense, merely signifies removal 
fix)m one place to another; its strict and more appropriate 
meaning is the removal of a person, his effects and re^dence : 
but in no sense does it imply or require that it should take 
place with a view to become a subject or citizen of another 
country. 

Motives of health or trade, convenience or pleasure, may 
lead to emigration ; but if a deprivation of citizenship were the 
necessary and immediate consequence, (and unless it is, the 
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argument is without wdghtt) emigration v/bvld oQxxk be a cause 
of terror and sometimes a punidimient; instead of a benefit, in 
which sense the right is considered. 

Those who contend for the affirmative of the proposition, 
must be able to prove that Ae quality of citizenship ceases at 
the moment of departure ; that if the emigrant returns he 
cannot be restored to his former rank, without passing through 
the regular forms of naturalization; that if real estate had 
descended upon him during his absence, he could hot inherit 
it without the aid of a law in favour of aliens, and that if the 
country to which he has removed, becomes engaged in war 
with us, and he did not chocrseto remain there, he would be 
liable on his return, to be treated as an alien enemy. In 
Virginia, what is tenhed expatriation is authorize^ by an act 
of assembly passed in i79^J* This is a fair compact which 
an independent slate has a right to make with its citizens^ 
and amounts to a full release of all future claimB against the 
emigrant who, if taken in war against the state, would not be 
fiable to the charge of treason: But the release is effective 
only so far as relates to the state which grants it. It does 
not alter his relation to the United States, and it was ques- 
tioned in the case of Talbot v. Jansont how far such a law 

* The words of the law are theae: — 

''Whensoever any citizen of this commonwealth shall by deed in writing 
under his hand an^ seal, executed in the presence of and subscribed by three 
witnesses, and by them or two of them proved in the general court, any 
district court, or the court of the county or corporaUon where he resides, or 
by open verbal declaration made in either of sud courts to be by them entered 
of record, declare that he relinquishes the character of a citizen, and shall 
depart out of this commonwealth, such person shall from the time of his 
departure be conud^red as having exercised his. right of expatriation and 
shall thenceforth be deemed no citizen." — ^Passed 23d December, 1793. 

1 3 Dallas, 133. The author apprehends that no prmciple can be more 
clear than that a state (Cannot discharge a citizen from his allegiance td the 
United States. 
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would be compatible with the Constitution of the United 
^States. 

The Vu^inia act makes no distinction between the time of 
peace and of war. 

Whether the citizen, having formed the unnatural design 
of aiding the actual enemies of his country, could make 
use of its legal forms to enable him to commit such a crime 
with impunity, remains to be decided by the tribunals of that 
state. 

A distinction certainly not unreasonable has been taken 
between citizenship and allegiance. Perpetual allegiance 
is a doctrine of less force and efficacy in some countries 
than in others. It depends on their respective systems of law. 

The origin of allegiance in England has been already 
described. Its former extension througli almost every part of 
this country is unquestionable, and in many states it continues 
unimpaired in its qualities and nature. 

It is indirecdy recognised in the Constitution of the United 
States, and by the acts of congress, which have been since 
passed. The indefeasible quality conceived to be incident to 
it has not yet been decided on by the Supreme Court of the 
United States; but in the Circuit Courts, EUsworth, chief 
justice, declared, that a member of the community* cannot 
dissolve the social compact so as to free himself from our 
laws, without the consent or the default of the community. 
And in another case, Washington, J. declared that no citizen 
can throw off his allegiance to his country without some 
law authorizing him to do so.f But in those countries 



• United States v. WiUiams, 4 HalVs Law Journal, 401. 
t United States v. Gillies, 1 Peters, 120*— See 2 Cranch^ 126. 
During the late war President Madison cUrected one Clark, a citizen of the 
United States who had removed to Canada, and was afterwards taken witlun 

13 
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where the doctrine of allegiance, in the sense we afiix to it, 
does not exist at all, or where it is a part of their law that 
it may be thrown off in certain cases, our positions do not 
apply- 

It may still further be urged, that the renunciation of all 
for^gn allegiance inserted in the oath of naturalization, implies 
a power to renounce what is due to us as well as what is due 
to a foreign state. 

If this were found in the Constitution, it might occai^on 
some difficulty ; but it is. the language of congress, on whom 
it does not rest to give a binding exposition of the Constitu- 
tion. It was not required in the first act prescribing the mode 
of obtaining naturalization, and it was probably introduced 
from political jealousy, and by way of caution to the new 
<ntizen. The necessity of retaining it, is not very perceptible. 
If a naturalized citizen should commit treason against us, by 
uniting with a hostile country from which he had emigrated, 
be would not be more amenable to the law, because of his 
renunciation, nor less so, if it had never taken place ; and it 
would have no effect in the country which he had lefl, either 
by way of aggravation or extenuation of any offence for which 
he might be responsible to them.^ 

The temporary allegiance, which began with his residence 
among us, is rendered perpetual by his naturalization, and the 
renunciation is an useless adjunct! 



our fines and sentenced to death by a court martiat as a spy— to be ddivered 
to tke civil authority, thereby (Hsclaiming military power over him as an alien 
enemy. 

* Isaac WilUaros, whose case has been noticed, expressly renounced his 
allegiance to this country when he was naturalized in France. In the opinion 
of the chief justice, this circumstance made no difference. 

f Tht legislature of Pennsylvania on the 29th of March, 1783, expunged 
firom the oath, the part which required a renunciation of allegiance to the 
King of Cireat Britain, declaring that it was wholly useless. 
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The last objection which occurs to the author is, that inde- 
pendent of the oath of abjuration, the admission of a fiireigner 
to naturalization among us implies that he may withdraw 
his allegiance from his native country, and that otherwise 
in case of war, he would be involved in the hardship of 
being obliged to commit ti^eason against one or the other: 
but the satisfactory answer cdways given to this propositioil 
is, that if the individual chooses to entangle himself in a 
double allegiance, it is his own voluntary act He may reside 
aQK>ng us without being naturalized, he may enjoy much 
of the protection, and some of the advantages of a citizen, 
yet retain, unimpaired even in sensation, his allegiance to 
his native country till the moment he chooses to leave us. 
If he determines completdy to unite his character and his 
fortunes with ours, we receive him under the compact already 
explained, and his temponuy allegiance becomes permanently 
binding. 

Another point of considerable moment remams to be noticed. 
Having shown what a citizen, native or naturalized, may not 
do by way of withdrawing his allegiance, we will now pro* 
ceed to show in what cases the state may not withdraw its 
protection. 

Every person has a ri^ to remain within a state as long at 
he pleases, except the aUen enemy, the person charged with 
crimes in any of the other states, or in a foreign state with 
whom a treaty to that ^ect exists, and fugitives frcun service 
or labour in any of the states. To the two latter descripdons, 
no asylum can by the Constitution of the United States, be 
afforded. 

The states are considered as a con:imon fomily, whose har- 
mony would be endangered, if they were to protect and detain 
such fugitives, when demanded in oqie case, by the executive 
authority of the state, or pursued in the other by the persons 
claiming an interest in their service. 
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In the case of alien enemies, the public good is consulted. 
The right of sending them away, is an incident to the right of 
carrying on public war. It is not mentioned in the Constitu- 
tion, but it properly appertains to those who are to conduct 
the war. 

Whoever visits or resides among us, comes under th« know- 
ledge that he is liable, by the law of nations, to be ^nt off, if 
war breaks out between his country and ours, before he is 
naturalized. So if there is any treaty in force, by whic)^ we 
are bound to deliver up a fugitive, charged by another nation 
with the commission of crimes within its territory, every one 
arriving among us is considered as haying knowledge of such 
compact. 

But whatever may be held by certain thecnretical writers, 
there is no foundation for the opinion, that we are bound by 
the general law of nations, without such compact, to surrender 
a person charged with a crime in another nation. 

The principles by which this conclusion is attained, are as 
follow. A criminal act, committed within the limits of. a 
nation, is an offence against that nation, and not against any 
other. It is the duty of a nation to punish offences against 
itself, but not against others. If the offender escapes, it has 
DO power to pursue him into the territories of another, n(»r any 
right, by the general rules of law, to require the other to deliver 
him up. The nation in which he seeks an asylum, may con- 
scientiously retain and protect lum. In legal acceptation, he 
has been received as an innocent man; he holds this character 
among us, till he forfeits it by the commission of a crime 
against us; he is then, on conviction, liable to punishment for 
such crime, but we. cannot punish him for a crime committed 
in another country. 

Nature gives to mankind the right of punishing only for their 
own defence and safety. Hence it follows, that he can only 
be punished by those he has offended. 
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To deliver the fugitive to the nation which claims, in order 
to punish him, is to assist the punishment, and therefore directly 
at variance with these principles.* 

Yet it is not to be inferred, that one state has a right to 
transfer its criminals to another, and that the latter is bound to 
receive them. It rests with every independent state to open 
its doors to the admission of foreigners on such terms only, as 
it may think proper. 

During our colonial dependency, the mother country assum- 
ed a privilege of transporting certain classes of her Convicted 
offenders to the provinces, and the want of labourers at first 
induced us to receive them without con^plaint 

But it Was soon discovered to be an alarming evil, and many 
of the provinces took measures to oppose it One of the last 
acts of the congress under the confederation, was to reconmiend 
to the several states to pass proper laws for preventing the 
transportatioa of convicted malefactors from foreign countries 
into the United States. Perhaps the power implied by the 9th 
section of the 2d article, might be usefully adapted to the regu- 
lation of this sort of political commerce, in which, at present, 
we cannot be gainers, for the United States have no constitu- 
tional power to export or banish offenders. 

The power to pass umform laws on the subject ofbankruptdes^ 
is contained in the same paragraph. It is held, however, bora 
its nature, not to be completely exclusive. 

Until it is exercised, the states are not forbidden to pass 
bankrupt laws, except so far as they impair the obligaticm of 
contracts. When congress enacts a general bankrupt law, the 



• It is proper, however, to observe, that a contrary opinion has been given 
in the state of New York by a judge of great learning and acuteness. Wash- 

( " • 

bum's case, 4 Johnson, Ch. 106, to which is opposed the later decision of a 
man of equal character and talent. Chief Justice Tilghnuui, in the case of 
Edward Short on a habeas corpus, Aug. 20, 1824. 



i 



102 ENUMERATED POWERS OF CONGRESS. 

right of the states is suspended, though not extinguished. From 
the expiraticm or repeal of the bankrupt law» the ability of the 
state to exercise the power, qualified as above mentioned, 
revives.* And even while the act of congress is in force, the 
power of the state continues over sudi cases as the law does 
not embrace. Hence the power to pass insolvent laws remains 
with the state. Bankrupt laws are generally, perhaps properly, 
considered as confined to the mercantile class, who are more 
exposed to pecumary vicissitudes than those who pursue other 
occupations. Yet as poverty may also assail the latter, it would 
be hard to exclude them fix>m the humane protection of the state 
legislatures. But as states are prohibited firom pas^ng laws 
imps^iring the obligation of contracts, it has been contended that 
their power to pass insolvent laws is now questionable. The 
answer to this objection is, that without impairing the obligation 
of a contract, the remedy to enforce it may be modified as the 
wisdom of the legislature may direct Confinement of the 
debtor may be a punishment for not performing his contract, or 
may be allowed as the means of inducing him to perform it 
The state may withhold this mean and leave the contract in 
full force. Imprisonment is no part of the contract, and simply 
to release the prisoner does not impair its o1:digation.t 

Congress shall have power to coin money ^ regulate the value 
thereof^ and o( foreign coin^ and^x tke standard of weights and 
measures. In a subsequent section oS the same nrticle, the 
separate states are prohibited from coining money and emitting 
hUls of credit. The other parts of this section seem proper 
objects for the exclu^ve power of congress. But until it shall 
be exercised, each state, it is presumed, retains the right to 
fix the standard of weights and measures within its own 
precincts. 

A powerto provide for the punishment of counterfeiting the 

• 4 Wheaton, 122. f Md. 200. i% 10. 
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iecufiHes and current coin of the United States; is incident to 
part of the antecedent section, and in itself purports the exclo* 
sion (rf* state power. But whether the exclusive cognizance of 
such cases may be ^ven to the tribunals of the United States, 
or may. not under some circumstances be concurrently exer- 
cised by the state courts, belongs to another head, and will be 
hereafter considered. 

The power to establish post offices and post roads^ has a 
necessary connexion with the promotion of commerce and the 
general welfare of the Union. 

A regular system of free and speedy communication, is of 
vital importance to the mercantile interest, but on a wider 
scale we must also admit it to be of the first consequence to 
the general benefit In time of peace, it tends to keep the 
people duly informed of their political interests; it assists the 
measures of government, and the private intercourse of indivi- 
duals. During a war, the rapid communication of intelligence, 
by means of the post, and the greater facility of transferring 
bodies o[ men or munitions of war, to different places, by the 
aid of good roads, are evident advantages. If these establishr 
ments should in practice produce no revenue, the expense 
would be properly chargeable to the Union, and the proceeds 
of taxation in the cogcin^on forms be justly applied to defiuy it 
If, however, as has proved to be the case, the post office yields 
a revenue, which is with the other revenues of the United 
States applicable only to the general service, it is obvious, that 
no state ought to interfere by establishing a post office of its 
own. This is therefore an exclusive power ^ far as relates to 
the conveyance of letters, &c. In regard to post roads, it is 
unnecessary, and therefore would be unwarrantable in con- 
gress where a sufficient road already exists, to make another ; 
and on the other hand, no state has aj power to deny or 
obstruct the passage of the mail, or the passage of troops, or 
the property of the United States over its public roads. 
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The power given to congress, in respect to this subject, was 
brought into operation soon after the Constitution was adopted, 
and various provisions have at different times been enacted^ 
founded on the principle of its being an exclusive power. 

It has been made a constitutional question, whether congress 
has a right to open a new mail road through a state or states 
for general purposes, involving the public benefit, and the same 
doubt has been extended to the right of appropriating money 
in aid of canals through states. If we adhere to the words of 
the text, we are confined to post roads ; but it appears to the 
author to be one of thoise implied pawers which may fairly be 
considered as within the principles of the Constitution, and 
which there is no danger in allowing. The general welfare 
may imperiously require communications of either of these 
descriptions. A state is bound to consult only its own imjme- 
diate interests, and not to incur expense for the benefit of other 
states. The United States are bound to uphold the genenU 
interest at the general expense. To restrain them to pointing 
out the utility of the measure, and calling on particular states 
to execute it, would be partially to recall the inefficiency of the 
old government and to violate the main principle of the present 
one. If any political evil could result from the procedure, it 
would present a sixong argument agaiijst Jlie allowance of the 
power; but good roads^ and facile, aquatic communications, 
while they promote the prosperity of the country, cannot be 
seriously alleged to affect the sovereignty of the states, or the 
liberties of the people. The road ought, however, to be an 
open, not a close one. It is doubtful whether toUs for passage 
on it, can be constitutionally exacted. 

In the succeeding section, the interests of science and the 
useful arts aiB laudably provided for,* by empowering congress 
to secure for limited times^ to authors and inventors.^ the exc/u- 
sive right to their respective writings and discoveries. 

At common law, it seems to have been a question whether 
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the inventor of any new art or improvement had such a special 
property in it, as to entitle him to pursue another who made 
use of it after the inventor had made it public. But there 
was no doubt that if another person had fallen on the same 
invention, without a knowledge of the first, he would be 
entitled to the benefit of his own talents. It has however 
been deemed in many countries politic and wise, to secure 
to the fij:^t inventor a reward for the time and study employed 
in. such pursuits. In England, the king undertook, on the 
score of royal prerogative, to grant exclusive privileges of 
making and selling articles of domestic manufacture, Wd of 
importing foreign articles, by which protection to such inventors 
was occasionally obtained. But this practice b^gan to be 
abused, and such licenses or monopolies, often conferred as 
rewards on particular favourites, or used merely to promote 
the interest of the crown, had increased in the reign of 
Elizabeth and Jam6s I. to an alarming degree,* and there- 
fore, by an act passed in the twenty-first year of the reign of 
the latter, all such grants are declared to be void ; in the fifth 
section, however, a proviso is mtroduced, which is the founda- 
tion of the present system in that country relative to patents, 
by allowing them to be granted to the authors of any new 
inventions for a term not exceeding fourteen years. 

In respect to what is termed literary property i the right 
which a person may be supposed to have in his own original 
compositions, — ^the same doubts as to the common law are 
entertained, and the protection of a statute has been likewise 
extended,! which at the same time disposed of the common 
law question, as to those wha complied with its forms, by 
declaring that the author should have the benefit of it for 
fourteen years, and no longer, unless he was still living at the 
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t 8 Ann. c. 19. 15 Geo. 3. c. 53. 
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expiration of the first term, when it might be renewed for 
fourteen years more. But as the author might not avail him- 
self of the benefit of the statute, the question remained unset- 
tied till the year 1774, when a small majority of the twelve 
Judges decided against it.* This interesting question merits 
much consideration. At present it is sufficient to say, that 
as from the nature of our Constitution, no new rights can be 
considered as created by it, but its operation more properly 
is the organization and distribution of a conceded power in 
relation to rights already existing, we must regard these pro- 
visions as at least the evidence of opinion, that such a species 
of property, both in the works of authors and in the inventions 
of artists, had a legal existence. 

In some of the states, prior to the adoption of the general 
Constitution, acts of the legislature in favour of meritorious 
discoveries and improvements, had been passed; but their 
efficacy being confined to the boundaries of the states, was of 
little value, and there can be no doubt that, as soon as congress 
legislated on the subject, (which was as early as the second 
session, 1790,) all the state provisions ceased; although in the 

« 

act of 21 Feb. 1793, it is cautiously provided that the applicant 
for the benefit of the protection of the United States, shall 
surrender his right under any state law ; of which his obtaining 
a patent shall be sufficient evidence. 

To define and punish piracies and felonies committed on the 
high seas is an exclusive power. 

The regulation of foreign commerce appertains to congress 
alone, and the punishment of oflences committed on the high 
seas is an unavoidable incident to this power : as soon as the 
Constitution was adopted, the power of the states in this 
respect was at an end. But the principle of this exclusive 



• 4 Burrow, 2417. 
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jurisdiction might perhaps be further extended. After the 
territorial boundaries of a nation are left, the sea becomes the 
common property of a]l nations, and the rights and privileges 
relative thereto being regulated by the law of nations and 
treaties, properly belong to the national jurisdiction, and would 
be inconveniently retained by the states which, in this respect, 
form only parts of the nation. 

It does not seem to have been necessary to define the crime 
of piracy. There is no act on which the universal sense of 
nations has been so fully and distinctly expressed, as there 
is no act which is so universaUy punished. The pirate is 
the enemy of all nations, and all nations are the enemy of the 
pirate. 

Felony is a term derived from the common law of England, 
and when committed on the high seas, amounts to piracy. 
The power to define either may have been introduced to 
authorize congress to qualify and reduce the acts which should 
amount to either. It is coupled with the power to punish, 
and this power extends not merely to citizens of the United 
States, but to all others except the citizens or subjects of a 
foreign state sailing under its flag and committing acts which 
amount to piracy ; but general piracy committed by persons on 
board of a vessel, acting in defiance of all law, and acknow- 
ledging obedience to no government, are punishable in our 
courts, and in the courts of all nations.* 

By the high seas we are to understand not only the ocean 
out of sight of land, but waters on the sea coast beyond the 
boundaries of low water mark, although in a roadstead or bay, 
within the jurisdiction or Umits of one of the states or of a 
foreign govemment,t 



• 5 Whcftton, 151, 417. 

1 1 GaUison, 124. 5 Wheftton. 204» ^06. 
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A power to define and to punish offences against the 
law of nations is OMitained in the same paragraph, bat it is 
doubtful whether the power to punish ought to be considered 
as an exclusive one. The law of nations forms a part 
of the common law of every civilized country; violations 
of it may be committed as well on land as at sea, and 
while the jurisdiction of the separate states is admitted to 
be withdrawn from them in regard to acts committed on the 
sea, it does not seem to follow that it is superseded sis to 
those on shore. 

Such acts may be of various kinds, and although the 
most prominent subjects under this head are those which 
relate to the persons and privileges of ambassadors, yet in 
many other psuliculars, infringements of the law of nations 
may be proper subjects of state jurisdiction. But even if an 
outrage were committed on a diplomatic character, and he 
prefeirred the redress to be obtained from a state dourt to that 
afforded by the courts of the United States, it is not perceived 
that this clause would prohibit him from so doing; yet 
whether the power is exclusive or not, on which some further 
remarks will be made, the power to define and to punish 
this class of offences is with great propriety given to con- 
gress. The United States being alone responsible t6 foreign 
nations for all that affects their mutual intercourse, and 
tends to promote the general relations of good order and 
just demeanour, it rests with them alone to declare* what 
shall constitute such crimes, and to prescribe suitable punish- 
ments. 

When such laws are made, they become binding rules of 
decision as well on the state courts as on the courts of the 
United States ; but if cases arise for which no such statutory 
provision has been made, both these descriptions of courts are 
thrown upon those general principles, which being enforced by 
other nations, those nations have a right to require us to apply 
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and enforce in their favour, or for the benefit of their dtizens 
and subjects. ' • * 

The power of declaring war^ with all its train of consequences« 
direct and indirect, forms the next branch of powers exclusively 
confided to congress. 

. The right of using force^ or of making war, belongs to natioiB, 
so far as it is necessary for their defence and the support of their 
rights. But the evils of war are certain, and the event doubtfiil, 
and therefore both wisdom and humanity requite, that every 
possible precaution ^should be Used before a nation is plunged 
into it In monarchies, the king generally possesses this power, 
and it is bs often exercised for his own aggrandizement as for 
the good of the naticHi. Republics, though they cannot be 
wholly exonerated from the imputation of ambition, jealousies, 
Causeless irritations, and other personal passions, enter into war 
more deliberately and reluctantly. 

It is not easy to perceive where this power could, with us, be 
more prudently placed. But it must be remembered, that we 
may be involved in a war without a formal declaration of it 
In the year 1800, we were engaged in a qualified, but public, 
war vnih France ;* qualified, because it was only waged on 
the high seas — ^public, because the whole nation was involved 
in it It was founded on the hostile measures authorieed by 
congress against France, by reason of her unjust aggres»ons on 
our commerce--yet there Vvas no declaration of war. In such 
a war we may also be involved by the conduct of the executive, 
without the participation of the legislature. The intercom-se 
with foreign nations, the direction of the military and naval 
power, being confided to the president, liis errors or misconduct 
may draw hostilities upon us. No other restraint appears to 
exist, than that of withholding the supplies to caiTy it on, which 
indeed congress can in no case grant beyond the term of two 

I 

* 4 Dallas, Sr. 
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years. But in England, the king is, in this respect, equally 
dependent on the parliament,«'and its history shows that this 
dependeince is not always adequate to prevent unpopidar 
wars. - .-^ . _ . • : 

The several states are, by another clause, prohibited from 
engaging in war, unless actually invaded, or in such imminent 
danger as will not admit of delay. 

But although congress alone can subject us to the dubious 
results of formal war, a smaller portion of the government 
can restore us to peace. Hostilities may be terminated by a 
truce, which the president alone (it is conceived) may make. 
The duration of a truce is indefinite. It su^ends all hostilities 
while it continues in force ; but it does not revive treaties which 
were broken by the commencement of the war, or restore 
rights of any sort, which were su^ended by it. It may be 
general or partial — ^it may extend to all places and to all the 
mutual forces of the belligerents, or it may be confined to 
particular places or particular armaments. When it ceases, it 
is unnecessary to repeat the declaradon of war. But before its 
conventual termination, unless some fresh cause of complaint 
should have arisen, it would be inconsistent with good faith to 
xenew hostilities. 

Treaties, by which peace is completely restored, may, -as 
already shown, be made by the president and senate alone, 
without the concurrence, and against the will of the house of 
representatives. '; 

It has been made a' subject of doubt, whether the power to 

make war and peace, should not be the same, and why a 

• 

smaller part of the governm,ent should be entrusted with the 
latter, than the former. Sufficient reasons may certainly be 
assigned for the distinction. . Peace is seldom eflPected without 
preparatory discussions, often of length and difficulty, the 
conduct of which, of course, belongs only to the president and 
senate. War is always an evil ; peace is the cure of that evil. 
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War should always be avoided as long as possible, and 
although it may happen to be brought on ud as before observed, 
without the previous assent of congress, yet a regular and formal 
war should never be entered into, without the united approba- 
tion of the whole legislature. But although a peace is seldom 
obnoxious and unacceptable to the public, yet its necessity or 
propriety may not always be apparent, and a public disclosure 
of the urgent motives.that really exist in fsivour of it, may be 
prejudicial. The people have, in such case, a stronger motive 
for relying on the wisdom and justice of the president and 
senate, than in the case, of ordinary treaties. . They are less 
likely than a larger body to be influenced by. partial views or 
occasional inflammation, and the very circumstance of the 
smallness of their numbers increases their responsibiUty to 
public opinion. 

> By the fifteenth and sixteenth paragraphs of the same 
important section, congress is empowered to provide for calling 
forth the militia to execute the laws of the Urdon^ suppress insur- 
rections^ and tepel invasions^ but in respect to the two last men- 
tioned objects, it is not to be understood as an exclusive power. 
There cannot at least be any doubt, that on the first emer- 
gency, each state enjoys a similar power, of which no act of 
congress can deprive them. For the principle of the Constitu- 
tion is not to deny to the states the right of self-protection in 
such cases, but to co-operate with the collective force of the 
Union in aid of the state. 

Uniformity hi the organization and discipline of the militia, 
should extend through the Union. The imbecility of the con- 
federation in this respect, together with the variety of the 
periods of service for which the militia were engaged, produced 
considerable inconvenience during the war of the revolution. 
Hence, congress is further empowered to provide for organiz- 
ing^ armings and discipliningthe militia^ and for governing such 
part of them as map be employed in the service of ike United 
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States. This power cannot be considered as infiin^ng the 
rights and i^rivileges of the states, since, however necessary, it 
cannot effectually be vested elsewhere, and since it is accom- 
panied with an express reservation: to them, of the appointment 
pf the officers, and of the authority of training- the militia, 
according to the discipline prescribed by congress. This 
subject will be hereafter resumed. 

The last eniunerated power is to exercise exclusive kgisla" 
tion in all cases whatever ^ over suck district^ not exceeding ten 
miles square^ as may by cession of particular states^ and the 
acceptance of congresSi become the seat of the gavemmmt of the 
United States^ and to exercise like authority over all places 
purchased by the consent qf the legislature of the state in which 
the same shall ie, for the erection qfforts^ magazines^ arsenals^ 
dock-yards^ and other needful buildings, 

A. provision of this kind, is peculiar to tlie United States,* 
and the reasons in favour of it, are cogent 

If the general government held,, its sessions within the 
limits,, and under the jurisdiction of- a state, it would be 
dependant on that state for protection an4 safety. If it should 
happen, that at anytime, unkind opinions, in respect to it, exist- 

■ 

ed on the part of the state, or, if the state government were 
deficient, in firmness and power, the general legislature might 
be subjected to insult and disgrace, in the midst of its most 
important, fimctions. It would, thus be dishonoured in the 
eyes of foreign powers, and pitied or despised at home. Nor 
is this an imaginary or improbable event. At the close of the 



* In Eoglondy the Royal Palace, with an extent of twelve miles round it» 
has a peculiar jurisdiction in regard to some legal controversies; but any suits 
brought in the Marshalsea or Palace Courts, (as they are styled,) may be, and 
no# g^nendly are, removed at once to the King^s Bench or Common Pleas. 
For all the purposes of legislation, there is no distmction betweeh the "verge 
of ike eourtp" and the kingdom at large. 
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war of the revolution, the omgress, then iptting at Philadelphia, 
was surrounded and insulted by a small, but insolent body of 
mutineers of the continental army. It appUed to the executive 
authority of Fennsylvalnia for defence; but imder the ill con- 
ceived constitution of the state at that time, the executive 
power was vested in a council, consisting of thirteen member9; 
and they possessed or exhibited so little energy, and such 
apparent intimidation, that the congress indignantly removed 
to New Jersey, whose inhabitants welcomed it with pnmiises 
of defending it It remained for some time at Princeton,, 
without being again insulted, till, for the sake of greater 
convenience, it adjourned to Annapolis. The general dissatis- 
faction with the proceedings of the executive authority of 
Pennsylvania, and the clegrading spectacle of a fugitive 
congress, suggested the rem^ial provisions now under con- ' 
sideration. 

It has been carried into efiect, by the cession and accept- 
ance of a tract of land on the river Potowmack, • partly 
from the state of Virginia, and partly from the state of 
Maryland. The inhabitants generally were satisfied But 
some consequences, that perhaps were not fully foreseen^ 
have fiowied from it The inhabitants of the District of 
Columbia, are no longer in all respects citizens of a state, 
although they are unquestionably^ to a certain extent, citizens 
of the Umted States. As such, they are entitled to the benefit 
of all commercial or political treaties with foreign powers, and 
to the protection of the Union at home. But they have no 
representatives in the senate; they cannot partake in the 
election of members of the house of representatives, or of 
electors of president and vice president. The judiciary power 
between citizens of different states, does not extend to them,* 
in which respect, they are more unfavourably situate than 



• 2 Cranch, 452. 
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aliens; but suitable courts of justice, and certain adequate 
provi^ons for its local government, have been made by con- 
gress. The immediate residence of government, has greatly 
contributed to its prosperity, and its political anomaly has 
produced no general inconvenience. Under a subsequ^it 
head, some remarks v^ill be made on the judicial relations 
affecting this, and oth^ separated districts. 

The enumeration closes ^th a declaration of the powers of 
congress, to make all laws which shall be^jtecessary andyroper 
for carrying into execution the foregoing powerSi and all others 
vested by the Constittdion in the government of the United States^ 
or in any department or officer thereof. 

> It is impossible ndt to perceive in this, as in so many other 
instances, the circumspection that confined the legislature to 
its proper bounds; the wisdom that, within those bounds, left 
nothing unsupplied. 

Without this clause, the specific enumeration inlght have 
been construed by a morbid jealousy, to imply, that congress 
possessed no other powers of legidation; and some parts of the 
executive duties might have doubtfully rested only, on the 
general description in the CJonstitution, Even the functions of 
the judicial tribunals require, liegislative developement and 
assistance. All necessary power, and no power that is not 
necessary, is contained in this final provision. . 
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OF THE RESTRICTIONS ON THE POWERS OF CONGRESS 
l-AND ON THE EXECUTIVE AND JUDICIAL AUTHO- 
RITIES— RESTRICTIONS ON THE POWERS OP' STATES 
AND SECURITY Td THE RIGHTS OP INDIVIDUAIuS. 



The restrictions oa the powers of congress contained m 
the original text are ^w. The general prindple cm which 
it is conshncted being declared and manifest throughout, it 
Ibjlows that to no purpose inconsistent with or extending 
beyond that principle, can its power of legislation be carried. 
Yet it was expedient in some^ instances to introduce positive 
exceptions ; in some, to qualify powers enumerated or implied, 
and in others to secure by explicit declarations both the repub- 
lican foundation and the equality pf the states in all points 
within the sphere of the general government ' 

The firdt class of these restrictions relates. to commerce. 

Na tax or dn^ shall he laid on articles exported- from any 
state. 

It has been repeatedly observed, that the leading prin- 
ciple of the whole Constitution is uniformity in respect, to the 
several states, as far as it can be obtauied* The natural 
or artificial products of states are <lifferent---to lay a general 
duty on the exports of rice or cotton, or tobacco, would 
afiect oa\y the southern states ; on flour or grain, principally 
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the central states, and on the domestic manufactures would 
operate chiefly on the northern and eastern states engaged 
in them — ^yet without this restriction perhaps it might have 
been done. 

A restriction both as to exports and imports is subsequently 
extended to the states themselves, except what may be 
absolutely necessary to execute their own inspection laws; 
and, to prevent evasion uiider colour of only securing the 
right of inspection, it is provided that the 'net produce of all 
duties and imposts laid by any state on imports or exports, 
shall be for the use of the treasury of the United States, and 
that all such laws shall be subject to the reviaon and cpntrol 
of congress. 

On the same principle it is provided in general terms, that 
no preference shall be given by any regulations of commerce 
or revenue to ike ports of one state over those of another j 
nor shall vessels bound from one state be obliged to enter, 
clear ^ or pay duties in another. A vessel bound to or from 
Philadelphia, shall not be obliged to enfer or pay duties in 
the state of Delaware or New Jersey. It is not however 
probable that congress, although unrestrained, would make 
such regulations^ 

These are aU the restrictions immediately relating to com- 
merce, but one of some importance was omitted. The danger 
of introducing conta^ous diseases, has suggested to commer- 
cial countries the propriety of interposing the utmost care in 
regard to the admission of vessels from suspected places. In 
the Mediterranean, w^here on account of the frequency of the 
plague, the practice be^n, it was required that such vessels 
should, ride at anchor forty days without intercourse with 
the shore. Hence the term quarantine has been introduced, 
although the limitation of time is varied according to circum- 
stances. The state or port at which the vessel immediately 
arrives being the first in danger, has the greatest interest in 
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taking proper precautions according to its situations and 
means of enforcing them. But the utility of such precautioaB 
escaped notice in framing the ConstiUiticm ; and congress, with 
a fitir construction of. its implied powers,. has made suitable 
proviGdons to enable the states to protect the health of their 
inhabitants, altlK)ugh by so doing, they may, ih some degree, 
be considered as partaking of the power to regulate commerce. 

An important clause with which this section commences, is 
partly of a commercial, and partly of a political and moral kind. 
It was foreseen, that the general power to, regulate commerce 
would include a traffic now justly reprobated by most Christian 
nations, but some interests and opinions were to be respected, 
and while the power to abolish the slave trade entirely was 
indirectly conceded, the exercise of it till the year 1809, other- 
wise than by laying a tax or duty of t6n dollars on each person 
imported^ was prohibited. Congress did not fidl to avail itself 
of the power, as soon as it became lawful to execute it 

The restrictions in regard to taxation and public moneys have 
already been mentioned. 

Reasons will be given hereafter for considering many of the 
restrictions, contained in the amendm^its to the Constitution, 
as extending to the states as well as to the United States, but 
the nature of the writ oi habeas corpus se&a)& peculiarly to call 
for this construction. It is the great remedy of the citizen or 
subject against arbitrary or illegal imprisonment; it is the mode 
by which the judicial power speedily and effectually protects 
the personal Uberty of every individual, and repels the injustice 
of unconstitutional laws or despotic governors. After erecting 
the distinct government which we are considering, and after 
declaring what should constitute the supreme law in every 
state in the Unidn, fearful minds might entertain jealousies of 
this great and all-controlUng power, if some protection against 
its energies when misdirected, was not provided by itself. 

The national code in which the writ of habeas corpus was 
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originally found, is not expressly or directly incorporated into 
the Constitution* 

If this provision had been omitted, the existing powers under 
the state governmeptSi none of i/dibm ajre without it, might be 
questioned, and -a perscm imfMrisoned. pn a mandate of the 
president Olr other office, under colour of lawful authority 
derived from the United States, might be denied relief. But 
the judicial authority, whedier vested in a sta,te judge, or a 
judge of the United States, is an integral and identified capacity ; 
and if congress never made any .^vision for issuing writs of 
habeas corpus^ either the state judges must issue them) or the 
individual be without redress. The Constitution seems to have 
secured this1t)enefit to the t^tizen by the description of the. writ, 
and in an unqualified manner admitting its efficacy, while it 
declares that it shall not be suspended unless when, in case of 
rebellion or invasion^ the publie safety shall require it. This writ 
is believed to be known only in countries governed by the 
common law, as it is established in England; but in that 
coimtry the benefit of it may at any time be withheld- by the 
authority of parliament, wheresu3 we see that in this country it 
caimot be suspended even in cases of rebellion ormvasion, 
unless the public ssifety shall require it Of this necessity the 
Constitution probably intends, that the legislature of the United 
States shall be the judges. Charged as they oxe with the 
pr^rva^on of the. United States from both those evils, and 
superseding the powers of the several states in the prosecution 
of the measures they may find it expedient to adopt, it seems 
not unreasonable that this control over the writ of habeas 
corpus, which, ought only to be exercised on extraordinary 
occasions, should rest with them. It is at any rate certain, that 
congress, which has authorized the courts and judges of the 
United States. to issue writs of habeas corpus in cases within 
their jurisdiction^ can alone suspend their power, and that no 
state caa prevent those courts and judges from exercising their 
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reguhur fimctiODS, which- are, however,, confined to cases of 
imprisonment professed to be under the authority of the United 
States. But the state courts and judges possess the ri^t 
of determining on tiie legabty of imprisonment under ather 
authority.* 

No biU of attainder^ nor ex post facto law ^all be passed. 

Bills of attainder are those by which a person without a 
judicial trial, is declared by the legislature to be guilty of some 
particular crime. The definition itself shows the atrocity of the . 
act Such laws are neyer passed but in times of wild commo- 
tion or aitntrary misrule. 

ft 

Ex post facto Ib.wb are often supposed to signify all laws 
having a retrospective q[)eration, but the techmcal meaning of 
them is more confined. An ex post facto law is. when an action 
is declared to be a crime, which at the time it was dcxie was 
innocent, or when it aggravates a crime, tod declares it to be 
greater than it was when committed, or when it increases the 
punishment, or directs that different or less evidence shall be 
sufficient to convict the offender ; but if it softens the rigour of 
the ancient law, it is not within the prohibition.t The Consti- 
tution does not prevent congress fixun passing retrospective laws 
in civil cases. Why this was omitted when the states in the 
same instrument are restrained from passing laws impairing 
the obligations of contracts, will be hereafter explained. 

No title of nobility shall be granted by the United States^ or by 
any indimdiud state. Of this there could have been but Uttle 
danger. The independent sjnrit of republicans leads them to 
contemn the vanity (^ hereditary distinctions, but the residue 
of the clause is more important No person holding, any office 
of trust or profit under the United States shall^ without the 



* See among other instances, the case of Commonwealth v. Smith, before 
Chief Justice Tilghman,1809. 
t 3 Dallas, 386. Calder v. Bidl. . ^v.- 
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consent of congress j accept of any present ^ emolument , office^ or 
title of any kmd whatever^ from any king, prince, or fore^n^ 
state. 

There calmot be too much jealousy in respect to fix'eign 
influence. The treasures, of Persia were successfully distributed 
in Athens; and it is now known that in England a profligate 
prince and many of his venal courtiers were bribed into 
measures injurious to the nation by the gold of Louis XIV.* 

A salutary amendment, extending the prohibition to all 
citizens of Ihe United States, and disfranchising those who 
infringe it, has been adopted by some of the states; but not yet 
by a sufficient number. The clause in the text is defective in 
not providing a specific penalty for a breach of it. Disfran- 
chisement„or a deprivation of all the rights of a citizen, seems 
the most tlppropriate punishment that could be applied, since 
it renders the seduction useless to those who were the authors 
of it, and disgraceful to the person seduced. 

Of the amendments alreiady adopted,^ (for which see the 
appendix,) the eight first in order fall within the class of 
restrictions on the legislative power, some of which would have 
been implied, some are original, and all are highly valuable. 
Some are also to be considered as restrictions on the judicial 
power. ; 

The constitutions ^ of some of the states contain bills of 
rights; others do not A declaration of rights, therefore, 
properly finds a place in the general Constitution, where it 
equalizes all and binds all. 

Each state is oblig^, while it remains a member of the 
Union, to preservfe the republican form of government in all 
its strength and purity* The people o( each state, by the 
amended constitution, pledge themselves to each other for the 



* See Dalrymple's Memoirs, vol. 2, Mazure's kite Histoiy of the Revolution 
of 1688, &c. 
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sacred preservation of certain detailed principles, without which 
the republican form would be impure and weak. 

They will now be Viewed in succession. 

The first amendment prohibits cangjcess fix)m passing any 
law respecting an establishment of religion^ or preventing the 
free exercise of it. It would be difficult to conceive on what 
possible construction of the Constitution sucdi a power could 
ever be claimed by congress. The time has long passed by 
when enlightened men in this country entertained the opinion 
that the general welfare of a nation could be promoted by 
religious intolerance, and under no other clause could a pre- 
t^[ice for it be found. Individual states whose legislatures are 
not restrained by their own constitutions, have been occasion- 
ally found to make some distinctions ; but when we advert to 
those parts of the Constitution of the United States, which so 
strongly enforce the equality 6f all our citizens, we may 
reasonably doubt whether the denial of the smallest civic 
right under this pretence can be reconciled to it. In most of 
the governments of Europe, some one religious system enjo}rs 
a preference, enforced with more or less severity, according 
to circumstances. Opinions and modes of worship differing 
from those which form the established religion, are sometimes 
expressly forbidden, sometimes punished, and in the mildest 
cases, only tolerated without patronage or encouragement. 
Thus a human government interposes between the Creator 
and his creature, intercepts the devotion of the latter, or con- 
descends to permit it only under political regulations. From 
injustice so gross, and impiety so manifest, multitudes sought 
an asylum in America, and hence she ought to be the hos- 
pitable and benign receiver of every variety of religious opinion. 
It is true, that in her early provincial stage, the equality of 
those rights does not seem to have been universally admitted. 
Those who claimed religious fireedom for themselves, did not 
immediately perceive that others were also entitled to it ; but 
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the history of the stem exclusion or reluctant admission of 
other sects in several of the {wxwinces, would be an improper 
digression in this work. In tracing the annals of, some of the 
provinces, it is pleasing to observe that in the very outset, 
their enlightened founders publicly recognised the perfect 
freedom of conscience. Theire was indeed sometimes an 
inconsistency, perhaps not adverted to in the occlusion of 
public offices to all but Christians, which was the case in 
Pennsylvania, but it was then of little practical importance. 
In the constitution adopted by that state in 1 776, the same 
inconsistency, though expressed in language somewhat dif- 
ferent, was retained, but in her present constitution, nothing 
abridges, nothing qualifies, nothing defeats, the full effect of 
the original declaration. Both the elector and the elected 
are entitled, whatever their religious tenets may be, to the 
fiillest enjoyment of political rights, provided in the latter 
description, the party publicly declares his belief in the being 
of a God, and. a future state of rewards and punishments. 
This qualification is not expressly required of an elector, 
and perhaps was introduced in respect to those elected, 
chiefly for the purpose of more particularly explaining the 
sense of a preceding section. It is indeed to such a degree 
doubtful whether any can be fpund so weak and depraved as 
to disbelieve these cardinal points of all religions, that it can 

» 

scarcely be supposed to have been introduced for any other 
purpose.* ^ 



* There are now but two states in the Unida whose constitutions contain 
exclusive provisions in regard to religious opinions. In Maryland, no one 
who does not beliei^e in the Christian religion can be admitted to an office 
of trust or profit. In North Carolina, the same exclusion is extended to all 
who deny the truth of the protestant religion. But in every other respect 
than the capacity to hold such offices, all stand on the. same footing in both 
•tatet. 
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Just and liberal principles on this subject, throw a lustra 
round the Ck)nstitutic»i in which they are found, and while 
they- dignify the nation, promote its internal peace and har- 
mony. No predominant religion overpowers another, the 
votaries of which are few and humble ; no lordly hierarchy 
excites odium or terror; legal persecution is unknown, and 
freedom of discussion, while it. tends to pixmiote the know- 
ledge, contributes to increase the fervour of piety. 

The freedom of speech and of the press forms part of the 
same article, and in part relates to the same subject; it 
embracefi all matters of reUgious, moral, political, or physical 
discussion. T(icitus^ in gloomy meditation on the imperial 
despotism of Rome, exclaims, ^^ How rare are those happy 
times when men may think what they please and say what 
they think. ^^ Under the denial of such rights, life is indeed of 
little value. The foundation of a free government begins to \ 
be undermined when freedom of speech on poUtical subjects 
is restrained ; it is destroyed when freedom of speech is wholly 
denied. The press is a vehicle of the freedom of speech. 
The art of printing illuminates the world, by a rapid dissemi- 
nation of what would otherwise be slowly communicated 
and partially understood. This may easily be conceived, if 
we were to figure to ourselves the total suppression of printing 
for even a short time in. this country. Our newspapers 
are now more numerous than such publications are in an 
equal amount of population in any other part of the world. 
Wherever a new settlement is formed, and every year pre- 
sents many such, a printing press is established as soon as a 
sufficient number of inhabitants is collected. Information is 
the moral food, for which the active American intellect ever 
hungers. 

But the liberty of speech and of the press may be abused,! 
and so may every human institution. It is not, however, to I 
be supposed that it may be abused with impunity. ReoiedieB 
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will always be found wlrile the protection of individual rights 
and the reasonable safeguards of society itself form parts of 
the prkiciples of our government A previous superintendency 
of the press, an arbitrary power to direct or prohibit its pub* 
lications are withheld, but the punishment of dangerous or 
offensive publications, which on a fair and impartial trial are 
found to have a pernicious tendency, is necessary for the peace 
and order of government and religion, which are the solid 
foundations of civil liberty. 
I . The right of the people peaceably to assemble and petition 
I government for a redress of grievances concludes the article. 
Of this right in the abstract there cannot be a doubts To 
witlihold from the injured, the privilege of complaint, and to 
debar the rulers from the benefit c^ information that may 
apprize them of their errors, is mutually unjust. It may, 
however, be urged, that history shows how those meetings and 
petitions have been abused, and we may be turned to an 
English statute, which, though ill observed, is said to be still 
in force,^ and which is understood to have been founded on 
the mischiefs and disorders experienced from large and tumul- 
tuous assemblies,^ presenting petitions for the redress of 
grievances iii the reign of Charles I. But besides the well 
knowh irrelevancy of the argument from the abuse of any 
thing against its use, we must remember that by requiring the 
assembly to be peaceable, the usual remedies of the law are 
retained, if the right is illegally exercised. 

The preceding article expressly refers to the powers of 
congress alone, but some of those which ^follow are to be more 
generally construed, and considered as applying to the state 
lepslatures as well as that of the Union. The important prin- 



• 1 Bl. 143. 4 Bl. 147. Lord Mansfield on the Trial of Lord George 
Gordon. 
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xsqpdes contcdned in them are now incorporated by adoption 
into the instrument itself; ihey form parts of the declared 
ijghts of the people, of whidi neither the state powers nor 
those of the Union can ever deprive them. 

A subsequent article declares, that the powers not dek- 
gated to congress hy the Constitution^ nor prohibited by it 
tQ Ike states^ are reserved to the states respectively or to 
the pedpk. What we are about to consider are certainly 
not' delegated to congress, nor are they noticed in the pro- 
Ubitions to states ; they are therefore reserved either to the 
states or to the people. Their high nature, their necessity 
to the general security and happiness will be (tistinctly per- 
ceived. 

In the second article, it is declared, that a toell regulated 
militia is necessary to the security of a free state ; a proposition 
from which few will dissent. Although in actual war, the 
services of regular troops are confessedly more valuable ; yet, . 
while pea(^ prevails, and in the commencement of a war 
before a r^ular force can be raised, the militia form the palla- 
dium of the country. They are ready to repel invasion, to 
suppress insurrection, and preserve the good order and peace 
of government That they should be well regulated, is 
judiciously added. A disorderly militia is disgraceful to itself, 
and dangerous^ not to the enemy, but to its own country. The 
duty of the state government is, to adopt such regulations as 
will tend to make good soldiers with the least interruptions of 
the ordinary and useful occupations of civil life. In this all 
the Union has a strong arid visible interest. 

The corollary, from the first position, is, that the right of the 
people to keep and bear arms shall not be infringed. 

The prohibition is general. No clause in the Constitu- 
tion could by any rule of construction be conceived to 
give to congress a power to disarm the people. Such a flagi- 
tious attempt could only b^ made under some general pretence 
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by a state legblacture^ But if in any blind pursuit of inordidate 
power, eithar should attempt it, this amendment may be 
appealed to as a restraint oh both. 

In most of the countries of Europe, this right does not seem 
to be denied, although it is allowed more or less sparingly, 
according to circumstances. Id England, a countiy which 
boasts so mudi of its freedom, the right was secured to 
protestaht subjects only, on the revolution of 1688 ; and it is 
cautiously described to be . that of bearing ajms for their 
defence, "suitable to their conditions, and. as allowed by. 
law."* An arbitrary code for the preservation of game in 
that country has long disgraced them. A very small propor- 
tion of the people being permitted to kill it, though for their 
own subsistence; a gun or other instrument, used for that 
purpose by an unqualified person, may be seized and forfeited. 
Blackstone, hi whom we regret that we cannot always trace 
the expanded principles of rational liberty, observed however, 
on this subject, that the prevention df popular insurrections 
and resistance to government by disarming the people, is 
oflener meant than avowed, by the makers of forest add game 

laws.t 

This right ought not, however, in any govemnient, to be 
abused to the disturbance of the public peace. 

Ad assemblage of persons with arms, for an unlawnil 
purpose, is an indictable offence, and even the carrying of arms 
abroad'by a single individual, attended with circumstances giving 
just reason to fear that he purposes to make an unlawful use of 
them, would be sufficient cause to require him to give surety of 
the peace. If he refused he would be liable tp imprisonment^ 

No soldier shall in time of peace be qtiartered in any house 
without the consent of the owner ^ (here the restriction is general,) 



• 1 WiU. & Mary, c. 2. f 3 Bl. 413. 

^ 3 Coke's Inst. 160. Hawkins, b. 1. c. 60. 
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wyr in time ofwar^ buiina manner to be prescribed bjf law; and 
this must be construed a law of the United States when the 
war is general, or of the state when in the authorized exercise 
of die right of self-defence on the sudden emergencies adverted 
to in the Constitution, immediate state operations have become 
necessary. In the former case, the sole conduct of the war is 
^ven to the general government, aind it ought not to be 
dependent on, or controlled by the state governments in its 
modes of proceeding. In the latter, the state, relying on its own 
energies, is entitled to the benefit of the same principle. The 
practice would be needlessly burthensome to the people in time 
of peace, and by a government having improper views, it might 
be rendered an indirect and odious mean of compelling submis- 
sion to improper measures. During a war, when it becomes 
necessary to garrison a town, or station a body of troops for a 
time in a particular place, the common interest will naturally 
supersede minor objections. . 

By the general term soldier, we are to understand as well the 
militia in actual service as regular troops. 

The following article declares, that the right of the people to 
be secure in their houses^ papers^ and effects^ against unreasonable 
searches and seizures^ shall not be violated^ and no warran^ts shall 
issue but upon probable catise^ supported by oath or affirmution^ 
particularly describing the place to be searched^ and the persons or 
things to be seized. 

. Here again we find, the general terms which prohibit all 
violations of these personal rights, and of course extend both to 
the state and the United States. 

The term unreasonable is used to indicate that the sanction 
of a legal warrant is to be obtained, before such searches or 
seizures are made, but wheii upon probable cause, supported 
by oath or affirmation, such a warrant is issued, not only may 
other effects, but the papers of the accused be taken into the 
custody of the law. 
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The following part of the 6tfa article has more immediate 
reference to the judicial proceedings of the United States, and 
may therefore be considered as restraints only on the legblation 
of the United States. 

/» aU criminal 'prosecutions^ the accused shall enjoy the right 
of a speidy and public trial by an impartial jury of the state and 
district wherein the crime shall have been conLmitted^ which district 
shall have been previously ascertained by law. For the better 
understanding of this provision, it is proper to explain that it 
had already been provided in the Gcmstitution,* that the trials 
of offences should be had in the state where they were, com- 
mitted ; but, in organizing the judiciary System, it had appeared 
to congress proper to fcHm judicial districts^ and it was found 
inconvenient to make them always commensurate with, the 
boundaries of states. Thus two districts had been formed out 
of the state of Massachusetts, and two out of Virgiiiia.t By 
virtue of this amendment, an oiience committ^ in that part of 
Massachusetts which lay eastward of New Hampshire could 
only be tried in the district of Maine. It is a wise and merciful 
measure. It would have been highly oppressive to carry a man 
fix>m Norfolk, in Virginia, to take his trial at Harrodsburg in 
Kentucky. 

Another part of the sixth article is calculated to secure to 
the accused a protection which, to those familiar only with the 
habits of this country, would appear superfluous. The accused 
is to be vnformed of the nature and catise of the accusation^ to be 
confronted with the' witnesses against him; to have compulsory 
proce^ for obtaining witnesses in his favour^ and to have the 
assistance of counsel in his defence. 

It seems mcnistrous that in any country the testimony on 
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t other subdiTisidns have since tiJcen place in other states: the general 
principle is now adverted to. 
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which a perscm noight be convicted should be taken in his 
absence. Yet it is certain, that in some places, the testimony 
on which a person might be convicted of the greatest crimes 
was ofteli taken without his being present, sometimes even 
without his knawing whp the witnesses were. The evidence 
thus collected was embodied in the accusation,, and he was 
required to defend himsdfagainft invisible enemies. Thte 
severity has indeed been mitigated in modern Umes, but it.is 
believed to be npt yet totally abolished 

A person accused ought to have all the aid of the law to his 
defeqee ; those on >who6e testimony he must rely, may, from 
indmidation or corruption, bp, unwilling, to assist him. The 
public is considei*ed as always having it in their power to 
compel tho appearance of Witnesses against him. It is just 
that he should be armed in the like inamier. No judge can now 
refuse to issue process against those whom the accused shall 
• laminate to him— -and to compel them to enter into recogni- 
zance to appear and testify oit the trial. Circumstances may 
even jrender it necessary that he should go further. If there is 
a probability that the witness will leave the state or district 
before. the trial comes on, it seems to be the right of the accused 
to demand security for his appeai*ance. 

But with all these humane provisions, so(q^thing more is 
wanting. The most innocent, man, pressed by the awful 
solemnities of a public accusation and trial, may be incapablev 
of supporting his own cause. He may be utterly unfit to cross- 
examine the witnesses against bim^ to point out the defects of 
their testimony, and to counteract it by properly introducing 
and applying bis own* Hence the importance, we might say, 
the right, of having the aid of men educated-andaccustonied 
to manage criminal trials, to whose knowledge and skill he 
may safely commit the conduct of his defence. Will it be 
believed, that^ even at this day, in England, a person indicted 
of any capital crime (unless in the case of high treason by 

17 . 
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c«(>res6 fitatute) 18 not aUowed the benefit of counsel, except 
ta address the judge on a question of law ? Those dbserva- 
tiond on the facts of the case, which, in the hands of able and 
experienced advocates, might secqire the acquittal of an icinocent 
man, are wholly prohibited. The trembling prisoner may make 
a fruitless effort himself, and he firequehtly has the consolation 
to be told, that the court is^ counsel, and will call the atten- 
tion of the jury to whatever mciy operate in Ins favour. Afi 
empty fiction, which ofifen deludes him who relies on it. Two 
benevolent eflbrts have /reeently been made in thei house of 
commons to procure this right to $uch defetidants, buf, being 
(qpposed by the whole force bf .the ministerial party, they both 
failed. 

The protection of the individual ^g^dnst all unnecessary 
severity in the prosecution of justice, characterizes the greatert 
part of the fifth, and the whole of the eighth afhendment 

The latter declares, ihfii eoccessioe bail shall not be required j 
nor excessive fines imposed^ 'norcfvd and unusual punishments 
inflicted. 

During the arbitrary reigns of the Stuarts in Britain, 
particularly of the two last, one freqiuent mode of oppressing 
those who were obnoxious to the court, was .to cause criminal 
proceedings to4)e instituted against them, to demand bail in 
(extravagant sums, and on their failing to procure it, to comnst 
them to prison. 

When the revolution took place, among t>ther provisions 
demanded by the people, and readily assented to by William HI. 
was the clause which has been transcribed into this amend- 
m^t If excesave bail is demanded by one magistrate, 
another may moderate' it on a habeas corpus^ issued to the 
keeper of the prison in who^e custody the party is. This power 
18 not; however, to be abus^, by redi^cing the bail below a 
leasonable siim. tn such a case, .tfie latter itia^strate would 
faimsdtf.be liaUls («» a fine, ff the criminal should not appear at 
the appointed time. 
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Ebccessive Jines constitute one mode of infliQtiDe cruel 
punishments. - 

Tfa^ restrictioux applies equally to the le^slative and to the 
judicial, authoiity. In respect to the former, bowevery it it 
rather to be conndered m the light of a recommendation than 
as a condition on which the constitutionality of the law depends. 
The judicial authority would not undertake to pronounce a law 
void, because the fine it imposed appeared to them excessive ; 
and, therefore, if the legislature shoiild commit, and penn^t in, 
gross errors in this respect, the ultimate remedy must be sougttt 
among the checks on the legislative power, which will hereafter 
\^ brought into view. 

The prohibkion of unusual punishments applies alike, under 
the qualifications already noticed,^to the legislative and.to the 
judicial power. 

. The laws of a fre^ country seldom leave the sort of punish*, 
ment to be infUcted to the discretion of the judge, although the 
measure or extent of it, as for instance the quantum of a limited 
fin^, or the duration of a term of imprisotunent, which, by the 
law is not to be exceieded, is of^en subnutted to him. The 
•peculiar circumstances of each case, the contrition or general 
good character 'pf the offender, may suggest and justify a mode^ 
ration pf the full extent of the punishment . But^a law which 
subjects an c^ender to any sort of punishment, is unknown to 
our civil code. If the law is silent in respect to the mode of 
punishment, which is sometimes the case when an act is 
prohibited in general terms, without saying more, th^ court is 
understood to be confined to the usual moderate punishment of 
fine and imprisonment, oi^ one of them. If ,a fine alone is 
imposed, imprisonment may be ^n adjunct, to enforce the 
payment of it. 

The obligation on the legidature not to pass laws inflicting 
unusual punishments must be considered as subject tasome 
qualification. TheestabUsh^fbnpspf puQi^iment^m^ 
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(Hoved ineffectual to prevent the commission of some kinds of 
offences. We may instance the practice of duelling, an offence, 
against God and society, which no law has yet been found 
sufficient to prevent It would be no violation of the Constitu- 
tion, if congress, within tli\e sphere of their separate legislation, 
could by the invention of some new punishment, striking at the 
false honpur which leads folly to the field, put an end to a custom 
so inhuman and absurd. - 

Af commpn law th^e aretwo modes-of instituting prosecu- 
tionss one of which is by ati information filed by the offioer 
who represents the public, on his own judgment a^nd discretion, 

which, if unadvisedly or corruptly done, may subject the indi- 

• 

vidual to causeless trouble^and expense. The other is by an 
indictment which is prepared by the sariie officer,!and sent.to 
a grand jury, or: it may be done by the grand jury themselves. 
In both of these case^, witnesses are carefully examined on the 
part of the public, and the accused is not put on his trial unless 
at least twelve grand jurymen,, on their oaths or affirmations, 
find that, there is sufficient caiise for it. Jn.the fifth ajbticle it is 
expressly declared, that no person^ eocceptin cases arising in the, 
land m naval farces^ or in the militia when in actual service in» 
time of war or public danger^ shall be held to answer for a capital 
&r otherwise infamous crime^ainless on a presentment or indictment 
of a grand jury^ and in no case shall he be compelled to be a 
witness against himself 

> That no one shall be subject for the sarfie offence^ to be twice 
put in jeopardy of life or /im6, which is also provided,, is 
perhaps too narrow-HOo one, afler a full trial and a fair 
acquittal, ought to be subjected to another trial, for the same 
offence, whether it be great or' small, and such indeed is the 
settled rule of law. The plea of a former acquittal, is a' 
complete bar to every subsequent prosecution for the same 
bffence. It follows from all the antecedent precautions, that 
no cm can be deprived of Ufe^ liberty y or property^ without due 
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process of law ^ and the repetitioQ of this declaration, is only 
valuable, as it exhibits the summary of the whole, and the 
anxiety that it should never be forgotten. 

But one part of the clause, connected with tlje last men- 
tioned, requires more particQlar explanation. 

In some countries when the public interest may occasiopally 
require that private property should be appropriated to public 
purposes, the sovereign makes use of it without ceremony. In 
others^ it cannot be taken from the individual on any terms 
without his oiyn Consent A middle line is the correct coursa 
A perverse and obstinate man, might otherwise impede or 
wholty prevent mieasures of the most cogent necessity for the 
public benefit, in which his own would be included. The 
people by declaring, ihat private property shall not be taken for 
public me^ without jtist compensation^ have agreed that in suoh 
cases and on such terms it may be taken. Of the neces^ty, 
the legidature is the only judge; it. does not rest with the 
judicial power to detertnine whether the public exigence was 
such AS to require it: great inconveniences might ensue fi^om 
|!heir assuming such a ri^t For example, a particular piece 
of ground might appeal^ to the legislature, a suitable site for a 
fort in time of danger, and if (hey proceeded in a legal manner 
to vest the right to the ground in the public, it would not be 
competent for the judiciary t6 decide, that a better spot 
might have been chosen, dr that there was no necessity for 
any fort. 

In this manner, the property of an individual may be legally 
transferred against his will to the state, but the legislature has 
no power to- transfer the property of A. to B. although it may 
appear more beneficial to the state that B. should have it.^ 
The just compensation spoken of, should be ascertained 



* Vanhom's lessee v. Donance, 2 D«U. 384. 




134 OP CONSTITUTIONAti RESTRICTIONS. 

by a jury impartially selected^ and should be paid in 
money, the universal representative and common standard of 
value.* 

Am(»ig these just and humane provimons, we observe, that 
trial by jury is expressly secured in all prosecutions fcu: offences 
committed on land. Those which may have been committed 
on the high seas, would prcq^erly fall within the admiralty, 
jurisdiction, and might, consistently with its natme, be decided 
without the intervention of a jury. But in conferring on 
congress the power to define and to punish such ofifences, the 
right to ctirect the mdde of trial. is granted as a necessary 
incident. > 

Offences committed, on the. .high s^s, being as already 
observed,t within the cognizance of all nations, an4 the 
offender liable to prosecution by the pow^ which "first appre- 
hends, him, he may consequently be subjected Uy a mode of 
trial in which, a jury is unknown. , Reasons of general policy 
may therefore possibly suggest the withholding the absolute 
right to trial by jury in suph cases, and hence, it is omitted, 
not only in the original text but in the amendments. It is 
properly confided to coiigress, whose legislation (^ the subject, 
may, as good reasons occasionly are presented, recall, abridge, ' 
or modify the grant* 

In respect to civil controversies, dolibts arose in some of the 
state conventions, whether the original text was sufficiently- 
explicit It did not, indeed, abolish trial, by jury in any c&se, 
but it was apprehended that a positive declaration in favour of 
it, in ciyil controversies, also was exp^ent ^ 
• Hence by the 7th amendment, it is provided, that in trials 
at common kno^ token tke value in contronersy exceeds twenty 
dollars^ the right of trial by jury shall he preserved^ and no 
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fkct^ tried: by a jury shall be otherwise re-examined m any 
cmiri of the United StaUs^ than accordmg U> the rules of ike 
conMonlaw. 

By the first part of it, congiesB is disabled from eter taking 
it away; and by the second, neither a law can be passed by 

them j nor a practice adqpted by the ccnirts, to re-examine fitcts 
tri^d by a jury, otherwise than according to well known and 
long established principles. 

The word ** aj^Uate,^^ applied in the cmginal instrument 
to the jurisdiction of the supreme court, was by some deemed 
i^nbiguous and inconsbtent with technical phraseology 5 an 
, appeal is not the mode of reexamining the decisions erf com- 
iibn law courts, which can only b^ done on a writ of error, 
by which the record of an inferior court is brougjit before the 
superior one ; and no facts can be inquired into, which do hot 
appear on the record. New trials may \^ granted, if sufficient 
cause is shown, by the court in which thtf verdict is giv^, or, 
if the judgment is reversed in the court above, k venire de novo^ 
which is a direction to the. inferior court to summon another 
jiiry is issued, if the ease reqinres it, btjt in no other manner 
can the facts be re-examined;. An appeal is the process of 
re-examin&tijiHi in courts of admiiUlty and chancery jiirisdicti(»i 
from which trial by jury is systematically excluded, and in 
respect to which, no alteration is intended. 

By this very proper amendment, all ainbiguity is removed, 
and all doubt is satisfied. The reference to the common law, 
precludes the necessity of fuller detail. 1%e trial by jury is 
for ever secured on its ancient badis, and cannot be multiplied 
beyond i^ • 

Here we close this part of our view of the Constitution. 
In the restriqtions on the le^slative power, we perceive two 
great principles — the security of the people's rights, and the 
preservation of the great national system. We have noticed 
those parts which necessarily excltide liie acticm of the states 
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on th6 same subject; but it will also be proper to advert to 
those express restrictions on the stateg, which amount to] the 
diminution or relinquishment of so fducli of the state sove- 
reignty, ^s the people thought it expedient to transfer to the 
United States. 

No state shall enter into any treaty^ alliance^ or amfede- 
ratUnii nor into any agreement or compact. with anxyther state^ 
or with a foreign power. If literally construed, this, restriction 
would be total and absolute, and yet, as be^tween states, some 
compacts certainly may be njiade. Thus when a large river 
sforms a boundary between two states, a compact in regard to 
the exerqise of jurisdiction on the river, or in respect to its, 
fisheries, or its islands, would be lawful. And perhaps Ae 
true construction of this clause is, that political compacts 
in any form are alone intended. 

If a state lias received a particular injury frqm a foreign, 
power, it is not to ^e way to the natural impulse of granting 
letters of marque, arpd reprisaly for this would invade an essen-. 
tial attribute of the general gsvernment 

The power to coin money ^ emitUUs of credit^ and make any 
thing hut gold and silver a tender in the payment of debts^ is 

likewise withdrawn from them, although not withhdd* from the 

- "^ . ■ ■ ' 

United States. 

The restrictions of passiiig. bills of attainder and ex post facto 
laws, and grantinig titles of nobility, is common to both, but the 
express prohibition of passing laws impairing the obligation of 
contracts is confined to the separate states, and it may» as 
already, noticed, be inquired why it was not extended to the 
United States. Before an answer is given, an explanfttiqn of 
the sense in which the term contract is here tp be expounded, 
drawn from the highest authority, will be us^ul. 

By contracts we are to iinderstand e^ery executed agree- 
nient, whether between individuals or between individuals and 
a state, by which a right is vested, and every executory agree- 
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ment which confefis a right of action, or creates a binding 
obligation in relation to subjects of a valuable nature, su6h as 
may be asserted ih a coiirt of justice ; but it does not compre- 
hend the political relations of a government and its citizens; 
civil institutions which must be liable to change with circum- 
stances, and to be modified by ordinary legislation, those 
which deieply concern the public, and which to preserve good 
government, the public judgment must control.* 

The plenitude of power possessed by a state legislature, to 
which every thing that is not reserved is granted, and the 
temptations to an erroneous exercise of this power which 
sometimes occur, render express restrictions, if not absolutely 
necessary, at least very useful ; but the legislature of the United 
States can have no such power, unless it is expressly granted 
to them. 

A system of bankruptcy impairs the obligation of contracts, 
when it releases the party from the necessity of performing 
them ; but congress is expressly invested with this power in 
regard to bankruptcy. It is an enumerated, and not an 
implied one, and in no other form, can the obfigation of con- 
tracts be impaired by them. A system of bankruptcy is prac- 
tically limited to two objects, the relief of honest insolvency 
and'the equal distribution of the remnants of property among 
the creditors. The United States therefore,, possess no vague 
and indefinite power, that may be exercised to the prejudice 
of individuals among themselves, or the exaltation of the public 
authority over private rights. 

The remaining restrictions have already been generally 
noticed, but will here be transcribed to close the subject. 

No state shalU vnthout the consent of the congress^ lay any 
imposts or duties on imports or exports^ except what may be 



* 6 Cnmehy p. 136. 4 'Wheaton» p. 637. 
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absoltiidff necessatyfor eaxcuting its inspection laws, and the 
net produce of all duties and imposts, laid by any state on 
imports or exports, shall be for the use of the treasury of the 
United States, and all such laws shall be subject to the revision 
and control of the congress* No state shall, without the consent 
of congress, lay any duty of tonnage, keep troops, or ships of 
war in time of peace, or engage in war unless actually 
invaded, or in such inimnent danger as will not admit of delay. 



' / 



CHAPTER XI. 



OF TREASON AGAINST THE UNITED STATES- 



. The importance of this subject merits a separate chapter* 

It was highly proper, perhaps absolutely necessaiy, that a 
crime, the commission of which must owe its e»stence to the 
formation of the government, should be both recognised and 
defined in the Constitution. 

Although it is a general principle that all governments must 
be understood to contain within themselves the materials for 
their own preservation, and it could not be supposed that the 
national government now created was to depend on the 
individual states for protection against traitors, yet to have left 
the power of self-defence to inference and to argument^ would 
have been lihwise. 

The unity of the government in its limited character requiifed 
from the judicial authority, which appertained to it, a concurrent 
aid, sample and uniform in its nature, and adequate in its effect 
To leave this offence liable to prosecution in tbie state courts 
only, would have been to hazard the consequences of a variety 
of opinions and discordances of adjudication, and, perhaps, 
occasionally, to the inconvenience of encountering some 
political reluctance or dissatisfaction on the part of the states. 
For although, as will be hereafter more fully shown, the judicial 
power is, in its nature, superior to the bias of party or personal 
motives ; yet it is prudent, whenever it is practicablCf to guard 
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against the possible relaxation of this exalted principle. It was 
also recollected that in the proceedings preparatory to thetrial, 
much is to be done by inferior officers, among wlipm such 
independence is not always to be found. . 

The United States, therefore, justly reserved to themselves 
the right to punish this high offence, and .the state courts, since 
the adoption of the Constitution, have abstained from intermed- 
dling with prosecutions on account of it.* 

But something more than the recognition of the crime, and 
the provision of exclusive tribunals for its punishment, was 
requisite for the security of the people. It is of alt oflfehces that 
which it ia the most necessary to define with precision. ■. 

The natural inclioation of those who possess power, is to 
mcrease it. History shows that to enlarge the description of 
treason has often been resorted to as one of the means of 
increasing*power. To have left to the legislature an unlimited 
right to declare what should amount to this crime would have 
been less consistent with public safety, than to fix, by common 
consent, its plain definition and ex^ct limits. It is, so far, 
withheld from the power, of tlipse who, under the influence of 
sudden resentment or ambitious views, might unreasonably 
extend its character; while, on the other ban(), except by the 
voice of the people at large, acting through the medium of a 
change of the Constitution itself, it cannot be contracted to a 
narrower compass, which might weaken the safeguards of the 
general system. 

In. giving the definition, general principles only caa be 
adopted ; it rests with the judicial power to determine whether 
the acts that may be pommitted, fall within these principles. 

Treason is the attempt i)f one or more individuals, who are 
citizens or subjects of a government, to subvert and destroy it. 



* If this provision htd not been msdey the statie courts would not have 
refused to sustain such prosecutions. Bte po^, ck* tool 
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The inteotioD must be that this end shall be effected by fiirce, 
10 some stage of the {Nroceediog, but the oflfeoce may be com^- 
plete before any force is actually used- 
It is one of those crimes which may not be accomplisbed by 
a single act; but, on the contrarjr; is in its v^ nature progres* 
sive yet continuous. Robbery, murder, and many other crimes, 
are (MT may be effectuated in a short qmce of time ; and when 
the body is deprived of life or the goods'are taken from the 
spot, th6 perpetraticfn of the guilt is full and entire : but the 
attempt to subvert a government is not a momentary act,; 
combinations are formed, unlawful schemes devised and 
pursued; opposUion is commenced and carried on» and the 
crime is ever die, same; th^ protmction of time may increase 
the terror and the injury, butid a legal view they do not enhance 
the guilt : in its outset it is deemed the highest crime that can 
be committed, and of course, no subsequent circumstances can 
raise it higher. 

But^ from the different nature of govenfiments, there is a 
difference^ in the manifestations of treason in a monarchy and 
in a republic. In the former,.it is considered as an ofTenee 
against the supreme executive magistrate ; in the latter it is an 
offence against the body of the pebple. Hence, to slay or tx> 
endeavour to slay the king, is, in itself, high-treason, although 
it may be the uocounselled thought and unassisted act of a 
single individual; but in a republic, not the life of a monardi, 
but the life of the republic is at stake. There must in the latter 
case be a combination with others; for no man could be sup* 
posed capable of intending sbgly and alone to subvert a 
government formed on the authority of the people. But those 
with whom he combines may not, themselves^ be guilty of 
treason. The citizen who unites himself with a hostile haition, 
waging war against his country, is guilty of a crime of which 
the foreign army is innocent ; with him it is treason, with his 
associates it is, in the code of nations, legitimate warfare. If he 
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j^iould be made prisoner and proceeded against as a traitor, it 
is against the usage of nations for those who have accepted his 
co-operation to object to the course which the laws of his own 
country impose on him. 

Treason is declared to con^st ardy in levying war against the 
United States^or. in adhering to their enemies^ gioing them aid 
and comfort. T^he term ieiying war is understood to have been 
taken from the English statute of 25th Edward III.,, and 
receives the same construction with us which is given to it in 
thatcountry^ 

The war which is spoken of embraces, as . befcnre observed, 
both hostilities from abroad and internal rebellion. 

An insui^ection, the object of which was to suppress an 
office of excise established under a law of the United States, 
and the marching with a party in arms to the house of the 
excise officer, and committing a.ct8 of vblence and outrage 
there, with a view by force and intimidation to prevent the 
execution of the law, has be^n held to amount to a levying of 
war agam^t the United States."* A roni^piracy to sijbvert by 
force the government of the United States, violently to dismem- 
ber the Union, to coerce repeal of a general law, oir to revolu- 
tionize a territorial government by fcxrce, if carried into effect, 
by embodying and assemblmg a military body in a military 
posture, is an overt act of levying war; and not only those 
who bear arms, but those who perform the various and essential 
parts which must be assigned, to. different persons, for the 
purpose of prosecuting tiie war, are guilty of the crime.t 

Similar acts committed against the laws or government of a 
particular state, are punishable according to the laws of that 
state, but do not amount to treason against the United States; 
and on the other hand, in case of a war between the United 
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States and a foreign nation, adhering to such foreign nation, 
and giving them aid and ccnnfort in the prosecution of the War, 
amounts to treason against the United Stat^, and not against 
the state of wliich the party is a citizen."*^ 

The restrictions are dictated by a spirit of humanity. No 
person shall be convicted of this crimen unless on the testimony/ of 
two vyitnesses to the same avert act^ or on confession in open court. 
A confession out of court, although before a magistrate, is not 
sufficient; but after the overt act of treason is proved by two 
witnesses, it may be given in evidence by way of corroboration.t 
The testimony of Uie two witnesses must be to the same overt 
act, and not, as in England it may be, to two different acts of 
the same species bf treason. 

. It is not withui the iscope of this work to notice all the 
legislative provisions which have since been made in respect 
to trials for treason; it is sufficient to say, that they pursue the 
same liberal and humane spirit for the purpose of affording to 
the accused the utmost latitude of defence, but in. case of his 
convicticm, congress, which has the power tp declare the 
punishment, has imposed that of death.. But the forfeiture of 
life is not, with us, aggravated by refined and useless cruelty. 
Who can read without hcwror the punishments of Ravaillac 
and Damiens, or the sentences, in modem times deemed too 
barbarous to be enforced, against traitors in England? 

The restriction on congress in respect to the punishment is, 
that no attainder of treason shall work corruption of blood or 
forfeiture^ eoccept during the life of the person attainted. 

Corruption of blood is derived from the common law of 
England, and signifies that an attainted person can neither 
inherit land from his ancestors, nor retain what he is in 



* Lynch's case in New York, 11 Johnsoiv SS2, i 

t United St&t6ff9. Fries, printed report of the trial, p. 171. 
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poaisiessioii of, nor transmit it by descent to his heirs» nor shall 
any person make title by descent through Um, though from a 
more remote ancestor. 

In respect to the forfeiture, the tneaning seems to be, that 
congress shall not impose a forfeiture beyond the term of the 
offender's life, but it may be abolished altogether, and in this 
sense, it has been understood and acted on in the law, fcr ike 
punishment of certain crimes against the United States^ passed 
on the 30th of April, 1 790, the kusgiiage of which is as follows: 
— nd conviction or judgment for any of the offences aforesaid^ 
(in which are included treascm, murder, robbery, piracy, and 
other crimes,) shall work cormptioTi of blood or any forfeiture 
of estate. 

But a future Icj^slature b neither bound to enforce this 
humane part of the act, nor to continue other parts which bear 
the cast of some seventy. 

The immediate forfeiture of the possessions of ah offender, 
although its hardship in capital cases is felt, not by himself, 
but by liis family reduced to want, has been vindicated on the 
supposition, that it would tend to set the paternal feelings in 
motion on the side of the commonwealth; (zcer&2(77i, says Cicero 
in a letter to Brutus, parenium scelera filiotum pards lui^ sed 
hoc preclare legibus cmparatum esty ut caritas liberorum 
amicitiores parentes reipubliccB redderet. 

And such considerations may have some effect; but the 

depravity that leads to the hazard of life, seldom refrains 

from the commission of crime by adverting to the suffer- 

' • ' • ■ 

rin^ of children. The bad citizen is most commcmly a bad 

parent 

The affliction felt by such neeur relations, both for the guilt 

and the loss ot the parent, is unreasonably aggravated by 

dieir being thus subjected to partake, though in a different 

feirm, of the punishment inflicted, when, in common with 
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Iheir fellow citiaeos, they loay have sincerely^ abhoned the 

But while imthis particular, opinion has been divided, M 
serai to have condemned, and many to have been at a Ipssio 
account for the extension of this penal principle to the destnior 
tion <if the power to inherit through the person attainted. 

We cannot be reconciled to it, by bring told that property, 
being the creatiu*e of society, we have no right to complain of 
the manner in which it is. regulated,"*^ for, on such grounds, the 
most unjust laws might be defended. 

But we may account for its origin from a former state of 
society, which has been, greatly altered in nuxlern times. It 
is an ancient feudal principle, that where there is no inherit*- 
able blood, . the land shall escheat to the lord of the fee. 
Applying, or rather pervertinjg the doctrine of present forfeiture 
to the incapacity of taking by descent, was the first and very 
easy step in a process, by which all that would have vested in 
the criminal, became the property of the lord. The avidity of 
the lord, which was thus gratified, cast about for still more 
prey— ^and as the attainder of the offender, removed him 
from being the immediate object of a descent, the principle, it 
was found, could also be successfully applied to his being the 
channel through which others might inherit. If the grand- 
father, after the attainder of the son for treason or felony, died 
seized of land and intestate, the grandson could not inherit, 
because he could not be his heir, as he was not the heir of 
his own father. . By a fiction engrafted on the substantial 
punishment of the &ther, the grandfather was considered 
as dying without heirs, and his lands also escheated to the 
lord. 



* Considerations on thelnw (^forfeitures, attributed to Charles Torke. 
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Thus the d6ctiine*is resolved into an odious fiction, founded 
on a compound of cruelty and avarice, springing from a per- 
version of the system of tenures, and at variance with the 
liberal principles of modem times and the very elements of 
justice. 

Had it been prohibited by the Constitution in regard 
to all offences whatever, it would have merited public appro- 
bation. 



CHAPTER XII. 



OP THE EXECUTIVE POWER. 



In the formation of a republic there k perhap9* no part more 
difficult than the right constitutiop of the executive |iuthority. 
The three qualities of promptness, vigour, and responsibility, 
ought to be combined in it In the two other brsmches, more 
deliberation is necessary. Whether to make laws or to 
exi)pund them, the motions should, in general, be slow and 
cautious. The acts of either, when constitutionally consum- 
mate, are obligatory on those whose duty it is to enforce them. 
The. office of executing a law, excludes the right to judge of it, 
and of course does not require that the execntive power should 
concur in opinion on its utility. When* the meaning and 
intention of the legislature are ascertained, and the law itself 
is constitutional, delay in the execution of it is culpable.. 
The public, which may blame the legislator, requires of the 
executive officer to carry it into effect, because to subvert the 
order of government, is one of the greatest evils that can befal 
it . Every individual is bound to obey the law, however 
objectionable it may appear to him: the executive power is 
bound not only to obey, but to execute it To hesitate, to 
delay, perhaps to lose the proper moment of action, would 
approach to entire disobedience. A prompt submission, to 
the law, and an immediate preparation to enforce it, are 
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therefore absolutely necessary in relation to the authority from 
which the law has emanated. But we must also consider 
this quality in respect to its effect. The operation of' a law, 
whenever the time of acting i^n it has arrived, ^ould be 
immediate and decisive. The law is a power of which the 
Sxce and existence should never be unfelt or forgotten. Like 
Hje pillar which led the Isra^tes through the wilderness, if 
should always be in sight. The commonwealth in which its 
pre-eminence is riot constantly present to the mind, is iq danger. 
But the sensation of its continued presence, and uncontrollable 
power, will be greatly weakened, if time is suffered to elapse 
without necessity, after its action ought to take place. 

On genetal political pnnciples therefore, as delay is repre- 
heni^ble, promptness is a duty, the non-perfiMmance of which 
m(ay enable transgressors to escape. For this reason, it is b6th 
wise and humane that the execution of laws should be speedy ; 
thtit id, that no unreasonable interval should be allowed between 
the violation of the law and the adoption of such measures as 
liiay be necessary to enforce it. 

For this purpose the executive must also be endowed with 
jjtlfiicient energy. It has been justly said that a feeble execu- 
tive implies a feeble execution of the government. A feeble 
dxeOution is but anbther phrase for a bad execution; and a 
government ill executed, whatever it may be in: theory, must 
ih practice, be a bad government."* It is in feet only by the 
estecutidn of the Constitution and the laws, that the true value 
of dther is known. If they are left as dead letters, they con* 
fer no benefit, and avert no evil. Principles without practice 
are like the intentions of an individual v\nithout acts. An 
energy of action, duly proportioned to the exigencies that 
arise, natxst be $eated hi the executive power. The proportion 
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€[ ih^pb^^r to the 6«%^aon^ Ad« aye e!3i!p66tM t^m^iAf^lfyf 
nsi&i should h& ^ exieict as po^ble. If it falls shdrt, fbe etib 
we hate' already adverted to wiB endue ; if i€ exc^eitk tfaem, 
l^iibelrfy of tbe people is endamgered. It is diflSbtilt to ad<^t 
^n^ral expresao^s exactly deseiiptive of the pf6per extent and 

■ • ■ * • 

limitation of this power. Perhaps those We fiiid inf the Comitk 
tution are as cmnpete^t as any that cbuld be a^plied^ ^The 
prmdent shaUtahs care ifm^ the laws skall befaitkftilify eobt' 
cuteeU'' The sirtiidicify of the language acccJrds with the 
geneifal eharacter of Hie k^sti^ment. It declares what is lus^ 
duty^ and it gives him no power beyond it. • The ConstituticHi, 
treaties, and acts of congress, are declared to be the snpreuM^ 
law of the land. He is bound to ei^orce them; if he attempts 
to carry his powerfurther, he violajtes the ^ Constitutioni^ 

But although, an exact specification of the manner in Wfaichr 
the executive power shall be exercised, is not, and could not 
be introduced into the Constitution, although it would be at 
once umiecessary and impossible to define aU the modes in \ 

which it may be executed, yet the auxiiiaiy means are not ' 

wholly omitted, and will be noticed after we have considered i 

the compodtioti of the executive. • ■ 

In some republics, the fear of evil from a single head, has' 
led to the creation of councils and other subdivisions of the 
executive power, and the consequent imbecility and disitrac- 
tions of those governments have probably contributed to lead 
most of the nations of Europe to the preference given to 
monarchies. It was falsely conceived that to vest the execu- 
tive power in a single person, was inconsistent, with the nature 
of a repubhc, or it was supposed that a republic so constituted 
could not long retain its freedom, against the ambitious views, 
and alarming domination of a single magistrate. But in Ame- 
rica, neither the fervour of republican principles, nor the odium 
of monarchy, then in hostile array against us, overpowered j 

the calm and deliberate exercise of a sound judgment in this j 
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respect, aiid in every state but one, the unity of the executive 
power was adopted as a principle. Pennsylvania alone, whose 
original constitution has since been altered by the people, 
created an executive council, formed of a member from each 
county, and we have heretofore noticed its feebleness and 
inefficiency on a distressing occasion."^ 

The experience of nearly half a century in respect to these 
state governments ; the experience of .upwards of a third of a 
century in respect to the United States government, evince 
that under proper regulations no abuse of such powers is to be 
feared* Limited and restrained as the president is, creature 
of the people, and subject to the law, with all power to do 
right, he possesses none to do wrong ; his general responsibility 
by beings undivided, is complete, his liability to impeachment, 
by accusers, in whose appointment he has no. share, before a 
court which he does not create, both emanating from the same 
source to which he owes his own existence ; his term of office 
exactly limited, his official power entirely gone the moment 
that of his successor commences, or the moment when the 
senate shall pass oil him a sentence of deprivation of office ; 
his only safety consists in doing what is right ; his speedy and 
certain destitution would follow a contrary conduct 



• p. 108. 



CHAPTER XIII. 



OP THE MEANS PROVIDED FOR THE PERFORMANCE. OF 

THE EXECUTIVE DUTIES. 



Among the means provided to eQable the president to per- 
form his public duties, the command of the military force will 
first be conddered. 

The principal clauses in the Constitution which affect the 
subject are the following : — 

The CoTigress shall have' power to raise and support armies^ 
to provide and maintain a navy^ to make tides for thegaoemmeni 
and regylatum of the anrn/y the. navt/^ and also of themiHtia^ 
when the latter are in the service of the United States. 

The president shall be commarider in chief of the axmy and 
navj/y and of the militia of the several states when called into the 
acttial service of the United States. 

These are the modes of action expressly provided for the 
executive magjistrate, whenever his functions assume a military 
cast In relation to those of a nature merely civil, the Con- 
stitution is silent, because particular description would not be 
equally practicable, and hence as before observed, congress is 
. empowered to pass such laws as may be requisite and proper 
for carrying into execution the powers vested in the officers of 
government. 
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Subordinate offices are therefiire created by congress when 
necessary, whose (unctions are either expressly defined, or 
implied from the nature of the office, or left wholly or in part 
to the direction of the president 

But the military power is at present to be considered, and 
this, it appears, consists of two classes ; first, those who are 
regularly retained on stipulated compensations to seive in the 
army or navy, and secondly, the militia whp are called forth 
as occasion may require, biU when in service are subject to 
the same regulations as regidartioops. 

On the nature and character of the first, little needs at present 
to be said. The caution that no appropriation of money for the 
support of an anny for a longer t^in than two years has been 
mentioned. The manner of employment may be directed by 
congress, or confided to the president Congress, which may 
direct when and where forts shall be i)uih, may also prescribe 
that they shall be garrisoned either with specific numbers, 
or mih such a number as the president may think proper. 
So in times of peace, troops may be stationed by congress in 
particular parts of the United States, having a view either to 
their health and easy subsistence, or to the security of distant 
and .firontier stations ; but during the emergencies of ^ war, 
when the defence of the country is cast on the president, and 
dangers not foreseen may require measures of defence not 
provided for, the president would certatoly be justified in prefer- 
ring the execution of his constitutional duties, to the literal 
obedience of a law, the original object of which was of less 
vital importance than that created by subsequent exigencies, 
and there can be no doubt that this necessary power would 
extend to the erecting of new fortre^es, and to the abandoning 
of those erected by order of congress, as well as to the con- 
centration, division or other local employment of the troops, 
wluchinfais judgment or that of the officers under his com- 
mand, became expedient fix}m circumstances. This would 






\' 



KXBJDUTIVB DUTIES. im 

not heavklti«tioll^of the; rules Imd downinrtheprHnsding pfSifiBBi. 
siiace ther oblij^on of the Jaw is lostia tbeisuceessioitQfrcauafBiii 
thai; poeyenl, itsoperatioo, and the Gonstitntion itadUF miiy; bet: 
Qonakleced afi thus^superaediDg it; 

The: power of. the pre«dei^: over the militia depeodft oa th«c 
auiie prineifdb; the aecessiuty supply of the meads to enoi^ 
him' to perform his ekecutive duties.. 

Jji at peoplf^ permitted and accustomed to bear atms^ we^ 
ha^ve the nidimeiits^ of a . militia,. wUch , properly conaista of 
armed dtizMSs;, divided, ifito military faamH 9nd instructed al 
least, 'uk part: In, the: use^ of arms for tte. purposes, of wan 
Their oivil ocoupattoni^: are not tdinquished, e:!a3ept wlulci 
Uiey> are; actually int the fidd, and the inoonvemefiee; of with- 
dmwiag; themt frona their aocustomed labDurs,. fi^ridgjes' the^ 
time qequir^ for military iastractioB. JMilitia tbeoefora never 
amount taperfeeis^ldierai. unless public exigendesi shall^ 
bftvie/k^t Aiem)SO;lonig: tolifethei! as) to absorb, the civiliinthe 
nnlitargr character*. . ^ 

The human mind is of a nature so ila»ibie, that.it may by 
perBevevanee^. ba disciplined to msults^; which at first view 
woidd: be: deemed, aimeat impossible. The foar: of death ia 
cectainlyr one of the? eatfiest, and most, natural pius8icHi&; yet 
in: a. welt regulated. army,;it gives way- to the fear: of disgrace;;; 
and the: soldier faeoDOKB^ more appicbensive o£ the displeasiicei 
of his command^rst than of the fire of the enemy. Anotfaer 
sortr o£ meBbanism aiso) Gantnbiitea to actuate: a^ discipdined 
sumy; ibisr^the v^dluntaoy and entins: surrender of it3 own 
judgmapA td) that ofi the commander. Obedience wsould^ b^. 
slow and uncertain, if the soldier was tdi^ allow himself ta- 
reflect on: therprnprietyef the oideva given: he is habituated 
to deem theni ri^it, meaoely' beeause they are orders^ and: ixaoL 
the common soldier to the highest subordinate. offic£9U.naQthfia: 
rule is known than, that of iiqplicit ob^dienoe^ The confidence 
thus reposed is not of a personail nature ; it does not depi^eKi 
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merely aa the character of the individual in command. If: 
the commander should fall during an engagement, it is imme- 
diately tranitferred to his successor, who on his part, at once 
assumes the suspended faculty of deciding what is proper to 
be done, in lieu of the implicit obedience without inquiiy, 
under which till that moment he had acted. This at first 
view appears inconsistent with individual freedom and inde- 
pendence, and hence it is that militia are systematically less 
tractable than regular troops. Devoted patriotism and per- 
sonal courage, although they fi'equently produce feats of 
exalted merit, are insufficient for the cpmbihaticHis of an army. 
The conquests Of the Macedonian Alexander may easily be 
accounted for on this ground ; he had received from his father 
Philip the first regular army of which we have an acc6unt iii 
history, and with these he fearlessly advanced into distant 
countries, and successively defeated immense multitudes d( 
the Persian and Indian militia, simong Whom there were 
doubtless much individual bravery, and strong desires of 
defending their country.* 

But notwithstanding their inferiority to soldiers schooled 
and practised io the field, gallant actions have beea performed 
by our miUtia collectively. The capture of an entire army 
under General Burgoyne in 1777, and the celebrated 
defence of New Orleans in 1814, were chiefly effected by 
militia. ^ 

But however iriferior in military estimate to armies regularly 
trained, die militia constitutes one of the great bulwarks of the 
nation, and nothing which tends to improve and support it 
should be neglected. 

The power given to congress over it is fix)m its nature 
exclusive, to the extent that it is carried in the Constitution. 



* How well this u explained by Adam Smith in his Wealth of Kations, vol. 
3* p* 56. 
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During the late war, a construction of this part of the Con-* 
stitution was given in a highly respectable state, which excited 
no small uneasiness at the time, and ought not to be passed 
over in silence. The act of congress declaring war took 
place on the 18th of June,. 1813, and the president was ex- 
pressly authorized by; the act to use the whole land and naval 
forces to carry it into effect. Orders were soon afterwards 
isfisued by him for calling out certain portions of the militia 
from each state. The opinions of the judges of the supreme 
judicial court of Massachusetts were required by the governor^ 
and three of them in the absence of the others, declared their 
sentiments that the commander in chief of the militia of a state 
had a right to decide whether or not the exigencies to warrant 
the call existed. Of course, that whatever were the decla- 
rations of congress, or the course pursued , by the president, 
if the governor of a state thought differently ; if he thought 
there was no war, no insurrectbn, no invosion, he was 
not obliged to obey such requisitions. The goveriM>r ex- 
pressed the same opinion in a message to the legislature; 
and a line of conduct ivas adopted^ greatly tending to impair 
the energies of the countiy, and encourage the hopes of the 
enemy. 

The apprehension professed was, that if congress by deter- 
mining that those special cases elicited, could at any tiine 
call forth the whole of the militia and subject, them to the 
command of the president, it might produce a '' military 
consolidation of the states," without any constitutional remedy. 
And that under the act of February 28th, 1795, the militia of 
the several states would be in fact at his command at any. 
time when he thought proper, whether the exigency exipted or 
not* 



• See 8 Mass. Reports, 551. KiXts*. Reg. vol.3. 116. 
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^But whatever weight might have been fotmd in such d^- 
tions against adopting the C^ndtitution, they ceased when it 
was adopted. It was then the dioice of .the peqple to repose 
this coafidenoe in congress to mable theiu to provide for the 
common defence and general wdfare. If it had been thought 
necessary to impose any check or control ; if in opposition to 
the ii^hole spirit of the instrument, it had been deemed expe- 
dieilt to disunite the system, by requiring the concunren6e^f 
the states, it could undoubtedly have been so expressed, and 
in this respect at least we should not have advanced a st^ 
beyond the imbecility of the old government Nothing 
would be more likely to enfed)le the Union than to have sub- 
jected the right of exercising these powers to the govemofs, 
or even the legislatures of the different states, some of which 
might hold one Ofunion, and some in^t upon another; and 
it is by no meams clear that the people c^d not apprehend a 
greater idanger of ^abuse of confidence firom die governor and 
legislature of a state, than from the government of the I&iited 
States. 

The act of February 28th, 1 795, certainly vests in:the |»re- 
sident alone the power to call out and employ the militia, 
without waiting for, or pcnnting out any particular mode by 
which the evidence of the necessity for it shall be furmshed. 
The former act had required that before the militia was called 
out to suppress an insurrection, a certificate should be given 
toihe president by an associate judge of the supreme court, 
€Mr 4he judge.of the district court, tliat the laws of the United 
Stales were opposed by combinations too powerful to :be 
Suppressed by the ordinary course of judicial proceedii^, 
&c. But besides the incongruity of thus requiring membeis 
of the ju(Ucial authority to decide in this manner upon facts, 
it was shifting a responsibility bom the proper officer, the 
pre^dent, and throwing it upon those who were less ame- 
nable, if amenable at itll, in "such a ^case. The second act. 




tberafare, very propoiy dcwr^s itfwidi Hie presideDt jto (kiler- 
mane €n liie exigency icUoh idiaU au^i^ tbe iiieaaure. 
Power.soiserious andiiiiport&iitt^tinrasiaelieved ^imidd not he 
ligbdy or promatiirely exercised by iun. He^wliois charged 
with eocecuting the laws of the Union, is naturaUy tine laest 
apprized o( resistance to thesB, «nd tor hisiown justification 
he wUl take cafeto be prepared mth jadequate pnxxf tif £tie 
.fitct . • . . 

in tespectto&reign invasim, its pidslic notoriety, v^hen it 
actually takes place, reiidefs iii6 tosm of «vidaiGe necessary;, 
andilns power cn^ucfa an occasion to call ferth the sottitia, 
not merely of 4he state iiwadedt^butftom other pacts, to assist 
in TepeUing an enemy, who, by the terms «Bd spisit of our 
OoQstitatian, is the enemy of Ibe M^iole, is wnrely tooisafaitaxy 
to be denied. Ofihe danger of an invasion' befine it happens, 
no one can be a better judge than he, who, braig charged 
with «dl our foragn relatioi»^ mudt be the best informed of 
the proceedings oi foreign powers. But il^ ' tbe base of war 
actually dedared by law, it is difficult to conceive even m, 
plausahledoubt Thelawitselfconslitutesthe foct, md iinless 
it should be seriouriy contended thait con^^ss was bound, 
before it declared war, to obtain the coiisent of the several 
states, there can beno pretence^for saying that the commanders 
in diief of the militm ki the several states were not re(|uired or 
authcvissed 1^ theOonstotion to obey his miHtaiy vffders. 

it fortuniately happened that no military' xqpierafions of « 
serious character oocurred in <thai part <xf the country duringtfae 
war. If an invaoon in much force >hfftl taken place, Ithe 
probabiUty is, that wiA a paternal ^sregard of these nnoani^ti- 
tutional •opinions, the pre&ddont wooM ^faave employed the foroe 
oF^the Union to repel it, and the temporary exhibition of local 
jeidoudy, would have been lost in Iheisense of ibe necessity of 
a ^3ommon exertion, and the gratitude £ar the aid which 
produced a successfol^defenoe. , 
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As it is the only instance in which a construction hostile to 
the fiill exerdse of the president's authority ha» been distinctly 
avowed, and as it presents the opportunity of shortly elucickting 
this part of the Constitution, the author has felt it a duty to take 
some notice of it, though without the smaDest intention to tevive 
heats, now happily extinguished. . 

The govemoors of the several states are conunanders in chidf 
of their militia, except when they shall be called into the actual 
service of the United State& / Infixing the moment when this 
power over them ceases, and that of the president commences, 
the language used in some of the state constitutions, and in the 
Constitution of the United States, is tine same. The calling 
into actual servipe, and not the actual commencem^it of the 
service, is the period alluded to, and it would in some degree 
impair the energetic power, which in times of public danger is 
to he exercised by the president, if he possessed no right to 
enforce obedience to the call. It may therefore be doubted, 
whether an act of congress postponing the commencement of 
the president's authority till the militia- shall have obeyed, the 
call, is perfectly consistent with the^ Constitution. The legisla- 
ture can no more a-bridge, than it can enlarge the executive 
powers, tidder the Constitution. TMs question was discussed, 
but not directly, decided in the case of Houston v. Moore.* 

The president during the war had called upon the state of 
Pennsylvania, (as well as on other states,) for a portion of the 
militia. A person who was draughted for that purpose, 
disobeyed the summons and was fined by a court martial held 
under the authority of an act of assembly of Pennsylvania. 

The main question was, whether the court martial ought to 
have been convened under the authority of the United States, 
or of the state. The acts erf congress of 28th February, 1776, 
and of the 10th April, 18l4, were much considered. It was 



• 8 Wheaton, p. 1, and 3 Serg^. ^ Bawle, 169. 
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hdd that congress not having legislated on the subject of hold- !'' 

ing courts martial in such cases, an act of the state legislature 
to that effect was c6nstitutipnal. The 1 0th section of the latter 
I^rovides for the expense of marching the militia to the place of 
rendezvous. Immediately on arriving there, they are undoubt- 
edly in actual service, and if in their way to it they are under . 
any military command whatever^ it mi^ be that of the 
president ■ : , , 

Circumstances may render it necessary for the president to 
appoint another place of rendezvous, before that {previously 
appointed has been reached, and mflitaiy operations may, fiom 
a change of the enemy ^s position, become necessary .even on 
the march ; surely in any such case, the military power of the 
president alone ought to be exercised over them. Considerations 
of economy in respect to their pay ' ought in such cases to be 
disregarded. 

A case which in 1818 was decided in the supreme court of 
Pennsylvania, supports most of these pripciples,and is not at 
variance with any of them. That highly respectable court 
adopted the following construction of the Constitution and the 
powers of congress under, it . 

1. The president has, a right to issue his orders. for calling 
out the militia, not through the medium of the governor only, 
but directly to any officer he thinks proper. 

2. If he makes a requisition on the governor in the first 
instance, and the latter declines to comply with it, the president 
may issue his comrmnd to any officer of the militia. *. 

3. The governor is not justified in disobeying the requisition, 
because he differs in opinion aa to the necessity of calling forth 
the nailitia. 

4. The gpvernor without the authority of congress, or of the 
state legislature, has no right to direct courts martial affecting 
those who disobey the call of the president. 

5. A person enrolled, draughted, and regularly notified when 
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and where to attendifer imiater smd iBspectUm, is liable to sb 
penally on the judgment of a court martial constituted under 
the authority of the United States*— although such person, 
before he appears^ at the place of rendezvous, may not be 
jusdy considered' as in adUai service. The calling forth must; 
precede the actual service^ It would reaider theGonstitutioo a^ 
dead letter, to suppose that he who- is enrolled and draughted^ 
but refuses to appear, shall be exempted bom punishment 
because he has refiisecb 

6. It is no infringements of the rights of citizeni^ to proceed, tot 
the trial e( deliiiq»^!it militinHncieH by cowts martiaL* 

The re^lar troops* of the Umted States are undei? the imme^^ 
diate command oi the presddent from^ tlie time of tbdrenliartr 
ment; they may be marched to, or statkmed at any part: of the 
United States^ at his discretion, unless f^revented by sanoBT 
special legislative act: And although the genius of a republic 
and the pecuUar character of our coun^ would indicato that 
llieir employment should/ be only inuts. defence, y^ sracef ai 
diefensive war is sometknes best carried on by invading the^ 
territory of the aggressor, ttie president may cause Aiem to he 
marched out of the United States toefifect this purpose^andi 
dierecan be nodotibt, tiiat in such a case^ he would possess 
the same power over the tnilitia. 

It may perhaps be made a question^ vv4iether for the sup^ 
pression of insurreiction, and in cases of a nmSar nature, the 
president can employ the regular troops in aid of the civile 
auj^rity. The acts of congress are ^lent on the sufcgect^ and' 
no power given by them woidd be valid unless it could be 
sui^oited by the principlira of the Crnistithtion. It must be 
admitted to be a question of great delicacy and importance. 
Nb power is so likdy tb beabused as the command (tf a regular 
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army — ^no measure would be more dangerous to civil liberty 
thau' an habitual, recurrence to military force in other cases 
thaaactual war; yet on the other hand, in times of dangerous 
coxi)motion, whea law is prostrated and th^ x^ivil power is felt 
to Jje inadequate, the public good would appear to justify the 
most prompt and efficient remedy. -' ■ . 

Soldiers do- not cfease to be citizens by being incorporated 
into a.regular isirmy, and* it is the duty of every citizen iii cases 
of this sort, to render his best services to his country. It can 
be no objection to the fulfilment of this duty,-. that it is rendered 
more dfic^cious by previous discipUo^, and by being performed 
in a regular and not a. desultory manner. It is, hovC^ever, 
aiwaj^ to be kept in mind, that the military should be subordi- 
nate to the civil power. The orders for Ae employment of 
this force on $uch occasion^ must emiEtnate from the president 
in his civil capacity, or fipm civil officers of the United States, 
possessing the authority- of conservators of the peace, if any 
such there be. 

That the exercise of this pofwer should be attended -with 
great caiition, no one will deny; real necessity alone will 
justify its being exercised at all. There can be iio doubt that, 
if it occasioned the loss of human life, the whole measure 
would be liable to severe judicial scrutiny* 
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CHAPTEH XIV. 



OP THE APPOINTMENT TO 0PPI6ES. 



In additioQ to. the power over the axmy^ myy^ and mititkL, 
already noticed, the president has a qualified power of appoint- 
ing the executive and judicial officers. The former of these 
are held during his pleasure; the latter during; good beba- 
viour. In respect to both, the commissions are grapted by 
the president, but they spe9ify that: it is by and with the 
advice and consent of the senate.. It was deen^ed expedient 
that the approbation of the senate • ^ould be ^ven, unless 
a vacancy happened during its recess, in which case com- 
missions are granted which expire at the.^nd of the next, 
session. 

It may, however, be questioned, whether this restraint 
on the power of the president fully cc^responds with the ccm- 
fidence which is oliierwise reposed in him, and whether it 
does not in some degree affect the responsibility to public 

opinion which would accompany an unlimited power of 

« 

appointments. 

If it were lefl entirely to himself to select 3uch agents as 
he might deem qualified for pubUc duties, he would of course 
be scrupulous in his choice ; but if a senate, either actuated 
by party motives, or for want of information of the fitness of 
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the individual, rejects the nominatioD, not only may the public 
interests suflfer in the immediate case, but the president be 
impelled to inadequate substitutions. It is true, that the con- 
verse of this propositicm may also be admitted. Improper 
nominations, proceeding from jpersoqal or party infiuencet 
may be -properly rejected by a virtuous and iojflexible senate ; 
but in the latter case, if it ever should, be our misfortune to 
have a man so actuated, in possession of tWs high office, we 
may see him immediately after the rising of the senate, dis- 
miss the incumbent, or in case of their rejecting one nomina* 
iion^ withholding atiother, and availing himself of the power 
to appoint durilig the recess.- It would, therefore, appear 
Upon the v^hole, that with the possibility of an evasion which 
would render the constitutbdal provision so entirely nugatory, 
it vvouldhave been more beneficial to have left thiis power 
in the president without restraint, aiid the more so, as the 
consent of the senate is not required for the dismission of the 
officeri ' ". ' • 

It would te improper to pass over the construction given by 
the senate to the plower of appointing during their iiecess. It 
has b6en heW by that' venerable body, that if new offides are 
created by congress,* the president cannot, after the adjouro- 
ment of the senate, make appointments to fill them. The 
vacancies do hot happen during the recess: of the .senate;* 

The text is not very explicit ^s to the officers . whose 
appointments require the consent of the senate: it enumerates 
anAassadoreif other public ministers^ and consuls^ Judges of the 
suprenie. c6urt^ and -all other officers of the United. States^ whose 
appointments are not therein othermse provided for^ and which 
shall be established bg law i but the congresls may by law vest the 
appointment of sucfi inferior qfficers as they think proper in the 



* S^e Serge^nt^s Cbnititutionid JUw, p. 360. , 
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president alanJe^ in the courts of law, or in the heads of depart^' 

m 

ments^ The term " inferior" is somewhat vague, and it is 
perhaps left to congress io determine hotv ,lo apply it; if they do 
not otherwise direct, the consent of die senate is necessary 
under the qualifications described. 

A proper selection and appointment of subordinate •officered 
is one of the strongest marks of a powerful mind. It is: a duty 
of the president t6 acquire, as far as possible, an intimate 
knowledge of the capacities, and •charactersr of his- fellow 
citizens ; to disregard the importunities of friends ; the hints or 
menaces of enemie»; the bias of party, and the hope x)f popu- 
larity. The latter is sometimes, the refuge of feeble-minded 
men, but its gleam is transient if it is obtained by a derelietiou 
of honest duty and sound dispretion. Popular favour is best 
secured by carefully ascertainmg and strictly pursuing the true 
interests of the people. The prg^ident himself is elected on the 
Supposition that lie is the most capable citizen ta und^rstandt 
arid promote those interests, and ip everyappointment he ought 
to consider himself as executing a public trust of the same 
nature.. 

Neither should the fear of giving offence to the public, or 
pain to the individual, deter him from the* immediate exercise 
of hii^ power of removal on proof of incapacity or ijofidelity in 
the subordinate officer. The, pubhc, uninformed of the necessity, 

• 

may be surprised, and at first dissatisfied ; but public approba<- 
tion ultimately accompanies the fearless and upright. discharge 
of duty. On the other .hand, hasty and capricious xlismisfiions 
fix)m- office are equally reprehensible. .Although the officer 
may be /dependent OH the pleasure of the president, a sound 
discretion is expected to regulate that pleasure. The motives 
to attain a degree of exceyence in the knowledge and per- 
formance of official duties are greatly abated, if the .tenure is 
rendered altogether uncertain; arid if he who by industry, 
capacity, and fidelity, has proved himself a useful servant of 
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the public^ b causelessly removed, the public will have much 
reason to complain. 

A mode of proceeding is interw6ven with the military 
organization of ^eat benefit to the spund Constitution of the 
army. Although the president is unquestionably authorized 'to 
deprive any military officer of his commission at [Measure, yet. 
the established practice is, to allow -the individuals whose, 
conduct ha§ given dissatisfaction, an opportunity df explaining 
and. vindicating i<^ by means* of a regular tribunal, before he 
is dismissed, suspended, or .even reproved. The same usage , 
prevails in the navj'i Thus a sort of tenure during good 
behayour is produced, the effect of which, with n^n of hitegrity^, 
is eminently useful. In the.div^ified employments of Ciyil 
Ufe, no similar institution could be -systematically adopted, 
and a full analogy, therefore, cannot exist ; but if we some- 
time^ see in the revolutionis of party, as well in other countries 
as in this, whole hosts of meritorious-, officers suddenly swept 
awsiyi and their places filled by ipnen without superior qualifi- 
cations, we njay regret that the principle is lost sight of, and' 
that no pemedy can be apt)lied. 

Four executive departments have been created .by congress 
at different times. The departmientof state--^f the treasury 
—of war — and of the navy-^-rOver each of y/hich a principal 
. officer r denominiated the secretary, presides; Through one 
of these organs, the directions of the president are communicar 
ted, in all matters relative to their .respective departments^ 
But. it has been deckled that the president is not confined in 
his executive fuinctiohs to the use (rf a particular department 
Thus in^ a case where it was objected that anorder from the 
secretary of .st^te bu^t not to be considered as an act of the 
president; it was bejd that reference must be had to this 
department for th6 official acts of the president, which are not 
more inimediately connected with the duties of some other 
department, but, nevertheless, the president, for the more easy 
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and expeditious discbarge of his executive duti^, may direct 
some other department to make known the measures which he 
may think proper to tak^. They are equally his acts, whether 
they emanate from the department of state, or any other 
depeirtment His immediate mandate to an bferior officer is 
in no case necessary.* 

All commissbns to officers issue from, and are signed by the 
president When the presidentl^as nominated,^ the senate 
a[^rovedf and the commisfflon is signed, the appointment is 
complete. K the officer be removable at the pleasure of the 
president, the commission may be arrested by him, if it is in 
the officd of the secretaiy of state^ but,-if it is an office during 
good behaviour, the appointment. is not revocable^ and, aft^r it 
has received the approbation of th^ senate, eannot be annulled- 

Delivery is not essential to the validity of a commi^ion, nor 
is it affected by detention afler it has been [signed by the 
president, if the officer is not removable at pleasure. If in 
snch case, the secretary of istate being possessed of the 
commission, should refuse to deliverit,'the judicial officer may 
nevertheless lawfully exercise his functions, and will be entitled 
to his legal compensations.! 

Sickness, absence, or death, might delay the executing a 
commission, and the public interests in waie cases, (as for 
instance the judge of a district court,) suffer great injury during . 
the vacancy of the office. The commissibn is not the exclusive 
evidence of the appointment 

The appointments made, and commissions issued during 
the recess of the senate, are in force only till the end of the 
ensuing session. When their advice and consent are given, 
it is tQ be <x)nsidered not as a confirmation of th6 preceding 
appointment m&de during therecess, but jstrictly as a new one ; 
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a new official oath must be taken ; and if it is an office in which 
security is required, a new security must be given. 

It has been decided that persoAs who have becoipe bound 
for the good conductof the officer on the first appdntment, are 
not responsible for his acts after the date of the second com- 
mission^ which virtually suspenc}s the first* 



-i_i» 
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CHAPTER XV. 



• , 



OF THE LIABILITY OF EXECUTIVE OFFICERS. 



It is a . selfrevident principle, that an illegal mandate or 
instructions from the president, can giye iio sanction to the ^ 
* conduct of a subordinate* officer. On the eontrary, the presi- . 
dent would be liable to the action of a person injured in the 
same manner that a private individual would be. The law 
BCiakes no disttnctiipn of persons, and the maxim that the king 
can do no wrong, so much admired in England, exists *by no 
analogy in a republican government 

It piay not be improper to cohsid^ why such a rule is 
. admitted in monarchies, and why it cannot take place in a 
well ccmstituted republic. In every monarchy, a. quality 
termed prerogative, is attached to the monarch. It is defined 
by the learned commentator on (he laws of England, " that 
"special pre-eminence which the king hath: over aod above 
'^ all other persons, and out of the ordmary course of law."* 
It cannot be shared with the people, for then it would cease, 
to be prerogiative; **^it is that . law in case of the king, which 
" is law in no case of the subject" One of these prerogatives 
is, that no personal redress can be had from the king. He 
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may actually, (it would seem,) odDgumit any outrage on ahy of 
his subjects ; he would be liable neither to a prosecution nor a 
civil action. ^^ He is considered as a superior being, and 
" entitled to that awful respect which may enable him with 
*• greater ease to carry on the business of the government"* 
These doctrines, grating as they' are to republicans, are pal- 
liated by the further reipark, that prerogative is given for the 
^^ benefit of the subject, in the confidence that it will on^ be 
" exerted to the advantage of the realm — and that to subject 
** him to civil or criminal proceedings, would be to subvert the 
" whole order of that species, of government." The theory is 
not unjust, and the remark of Locke, the great champion of a 
tempered system of popular rights, must be acknowledged to 
be cogent — ^"as to personal wrongs, the harm which the 
" sovereign can do, in his own person, not being likely to . 
" happen often, nor to extend itself far ; the inconvenience of 
" some particular mischiefs, that may happen sometimes, when 
" a heady prince comes to the throne, are well recompensed 
" by the peace of the public, and the security of the goyem- 
" ment, in thfe person of the chief magistrate being thus sent 
" out of the reach of danger." But the principle which thus 
sliields and protects the monarch ; the sovereignty resident in ' 
himself, creates the distinction between him and the elected, 
though supreme, magistrate of a republic, where the sovereignty 
resides in the people. All its officers, whether high or low, 
are but agents, to whom a temporary power is imparted, and 
on whom no immunity is conferred. An exemption from the 
power of the law, even in a small particular, except upon 
special occasions, would break in upon this important prin- 
ciple, and tlie freedom of the people, the great and sacred 
object of republican government, would be put in jeopardy. 
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and where to attend^ fer imister and inspection, is liable to s 
penalty on the judgment of a court martial constituted under 
the authority of the United States — although such person, 
before he appears at the place of rendezvous, may not be 
justly considered' as in actual service. The coiling forth must; 
precede the acttial servkep It would render the Gonstitutioa a 
dead letter, to suppose thathewha is enrolled and draughted^ 
, but refuses to appear, shall be exempted fix)m punishment 
because he has refused; 

6. It is no infrmgement; of the rights of citizens^ to proceed. \nt 
the trial of delinquoiit mUit^BHOden by coiurts maitiaL* 

The rc^ar troops- of the Udited States are und^ the immet 
diate conunand of the president from tiie time of thdr enliatr 
ment ; they may be marched to^ or stationed at any part of tfar 
United States^ at his discretion, uidess f^revented hy: somer 
special legislative act: And although the genius of a republic; 
and the pecuUar character of our countfcy would indicate that 
Ifeeir employment should^be only inatsdefisnce, ydt since ai 
dJsfen^ve war is> scmietknes best earned on by invading the' 
territory of the aggressor, the president may cause them to be 
marched out of the United States tio- effect this purpose^ and: 
there can be nodoabt, diat in such a case^ he would possess 
the same power over the militia. 

It may perhaps be made a question, vi^etber for the sup** 
pression of insurrection, and in cases of a ^milar nature, the 
president can employ the reguliar troops in aid of the civil- 
au|^rity. The acts of congress are silent on the subject^ imd' 
no power given by them would be valid unless it could be 
suppcNled by the principlie» of the Ccmstitbtion. It must be 
admitted to be a question of great delicacy and impoitance. 
No power is so likely tbbeabusedasthecommand of a regular 
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army — ^no measuFe would be more dangerous to civil liberty 
than an habitual, recurrence to military force in other cases 
thad^actual war; yet on the other hand, in times of dangerous 
commotion, when law is prostrated and th^ x^ivil power is felt 
tqjbe inadequate, the public good would appear to justify the 
most prompt and efficient remedy. 

Soldiers do- not cease to be citizens by being incorporated 
into ajegular ieirmy, and'it is the duty of every citizen in cases 
of this sort, to render his best services to his country. It can 
be no objection to the fulfilment of this duty,. that it is rendered 
more efficacious by previous discipUoe, and bybeing performed 
in a, regular smd not a desultory manner. It is, hovC^ever, 
always to be kept in ound, that the mdlitary should be subordi- 
nate to the -civil power. The orders for Ae employment of 
this force on $ucb occasions must emanate from the president 
in his civil capacity, or bom civil officers of the United States, 
posses^ng the authority- of conservators of the peace, if any 
such there be. ; 

That the exercise of this pcfwer should be attended with 
great caution, no one will deny; real necessity alone will 
justify its being exei*ci§ed at all. There can be no doubt that, 
if it occasioned the loss of human life, the whole meaisure 
would be liable to severe judicial scrutiny. 
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accompanied with a qualification evincing^ a Correct sense of 
the obligation on his part to avoid or suspend disclosures, by 
which the public interest, that both are bound to keep in view, 
might be affected. 

Such disclosures the legislature in general expressly disclams. 
In recurrence to our history, it must be obvious, that these 
official communications are chargeable with being rather more 
full and liberal than is common in other countries. In support 
of the practice it has been said, that in republics there ought 
to be few or no secrets ; ah illusory opinion, founded on ideal 
conceptions, and at variance with the. useful practice of man- 
kind. If all the transactions of a cabinet, whether in respect 
to internal or external business, were regularly exhibited to 
the public eye, its own operations would be impeded; the 
public mind be perplexed, and improper advantages would 
sometimes be taken. Foreign powers, pursuing as they inva^ 
riably do^ a different course themselves, would justly object to 
such proceeding. 

The president is also required to recommend to /Aeir con- 
sideration stuck measures as he may d^em expedient This is 
an obligation not to be dispensed with. Exercising his office 
during the recess of the legislature, the members of which, 
when they return to the mass' of citizens, arc disengaged from 
the obligatory inspection of public affairs; supplied by his 
Ugh functions with the best meeCns of discovering the public 
exigencies,and promoting the public good, he would not be 
f^tless to his constituents if he failed to exhibit on the 
first' opportunity, his own impressions of what it would be 
useful to do, with his information of what had been done. 
He will then have discharged his duty, and it will rest with 
the legidattue to act according to their wisdom and discre- 
tion. These communicatibns were formerly made in person 
at the opening of the session, and written messages were 
Bubsequently sent when necessary, but the whole is now done 
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the individual, rejects the nomination, not only may the public 
interests suflfer in the immediate case, but the president be 
impelled to inadequate substitutions. It is true, that the con- 
verse of this propositicNi may also be admitted. Improper 
nominations, proceeding from jpersoqal or party influence, 
may be -properly rejected by a virtuous and inflexible senate ; 
but in the latter case, if it ever should, be our misfortune to 
have a man so actuated,. in possession of tins high office, we 
may see him immediately after the rising of the senate, dis- 
miss the incumbent, or in case of their rejecting one nomina- 
iionv withholding atiother, and availing himself of the power 
to appoint duiilig the recess. It would, therefore, appear 
upon the v^hole, that with the possibiUty of an evasion which 
woiild render the constitutbnal provision so entirely nugatory, 
it vvbuld have been more beneficial to have left this power 
in the president without restraint, and the more so, as the 
consent of the senate is not required for the dismission of the 

It would "be improper to pass over ttie construction given by 
the senate to the plower of appointing during their recess. It 
has b6en held by that' venerable body, that if new offices are 

created by congress,' the phesideht cannot, after the adjourn- 

• • . • • • 

ment of the senate, mak^ appointments to fill them. -The 
va<bancies do not Aappew during the recess of the senate;* 

The text is not very explicit ^s to the officers . whose 
appointments require the consent of tl)e senate: it enumerates 
arniassadors;^ other public ministers^ and consuls^ Judges of the 
supreme, cdurt^ and nil other djicers of the United. States^ whose 
appointments are not therein othenme provided for^ and which 
shall be established by law; but the congresTsmay by law vest Ae 
appointment of such inferior officers as they think proper in the 
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prendent alanJe^ in the amrtsof lawy or in the heads of dqpart" 

m 

ments. The term " inferior" is somewhat vague, and it is 
perhaps left to congress to determine how to apply it ; if they do 
not otherwise direct, the consent of die senate is necessary 
yn^er the qualifications described. 

A proper selection and appointment of subordinate officers^ 
is one of the strongest marks of a powerful mind. It is a duty 
of the president t6 acquire, as far as possible, an intimate 
knowledge of the capacities, and •characters of his- fellow 
citizens ; to disregard the importunities of friends ; the hints or 
menaces of enemie»; the Inas of party, and the hope x)f popu- 
larity. The latter is sometimea the refuge of feeble-minded 
men, but its gleam is transient if it is obtained by a derelietiou 
of honest duty and sound dispretiop. Popular favour is best 
secured. by carefully ascertaining and strictly pursuing the true 
interests of the people. The president himself is elected on the 
Supposition that lie is the most capable citizen to und^rstandt 
aiid promote those interests, and i^ every appointment he. ought 
to consider himself as executing a public trust of the same . 
nature. . 

Neither should the fear of giving offence to the public, or 
pain to the individual, deter him from the* immediate exercise 
of hiid power of removal on proof of. incapacity or infidelity in 
the subordinate officer. The, pubhc, uninformed of the necessity, 

• 

may be surprised, and at first dissatisfied ; but public approba- 
tion ultimately accompanies the fearless and upright . discharge 
of duty. On the other .hand, hasty and capricious xlismissions 
from office are equally reprehensible. .Although the officer 
ma:y be dependent on the pleasure of the president, a sound 

• 

discretion is expected to regulate that pleasure. The motives 
to attain a degree of exce^enee in the knowledge and per- 
formance of official duties are greatly abated, if the .tenure is 
rendered alto^ther uncertain; -add if he who by industry, 
capacity, and fidelity, haa proved himself a useful servant of 
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the public, is causelessly removed, the public will have much 
reason to complain. 

A mode of proceeding is interw6ven with the military 
organization of great benefit to the spund constitution of the 
army. Although the president is unquestionably authorized to 
deprive any military officer of his commission at [Measure, yet 
the established practice is, to allow :the individual^ whose, 
conduct ha§ given dissatisfajclion, an opportunity of explaining 
and. vindicating il^ .by means* of a regular tribunal, before he 
is dismissed, suspended, or .ev^i reproved. The same usage 
prevails in the navj'i Thus a sort of tenure during good 
bebstyour is produced^ the effect of which, with n^n of hitegrity, 
is eminently useful. In the,div«psified employments of civil 
Ufe, no siinilar institution could be systematically adopted, 
and a full analogy, therefore, cannot exist; but if we some- 
timed see in the revolutionis of party, as well in oth^ countries 
as in thi^, whole hosts of meritorious- officers suddenly swept 
a.way, and their places filled by men without superior qualifi- 
cations,: we .n|ay regret that the principle is lost sight of, and 
that no remeciy can be applied. 

Four executive departments have been created by congress 
at different times. : The -department- of state— ^f the treasury 
—rof war — and: of the navy^— over each of y/hich ?l prmcipal 
.q^feer^ denominiated the secretary, presides; Through one 
of these oigans, the directions of the president are communica- 
ted, in all matters relative to their respective departments^ 
But. it has -been decided that the president is not confined in 

« 

his executive fiinctiohs to the use of a particular department 
Thd^ in" a case .where it was objected that an order from the 
secretary of jsfigLte du^t not to be considered as an act of the 
president; it was bejd that reference must be bad to this 
department for thfe official acts of the president, which are not 
more inmiediately connected with the duties of some other 
department, but, nevertheless, the president, for the more easy 
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and expeditious discbarge of his executive duties, may direct 
some other department to make known the measures which be 
may think proper to tak^. - Ttey are equally his acts, whether 
tbey emanate from'^e department of state, or any other 
department His immediate mandate to an inferior officer is 
in no case necessary.* - 

All conmiissions to officers issue from, and are agned by the 
pre^d^t When the president*- ^s nominated, . the senate 
a{^rovedf and the commission is signed, the appointment is 
complete. If the aSicst be rembvable at the pleasure of the 
president, the commission may be arrested by him, if it is in 
the office! of the secretary of state^ but,*if it is an office during 
good behaviour, the appointment. is not revocable^ and, aftjBr it 
has received the approbation of th^ senate, eannot be annulled- 

Delivery is not essential to the vaUdity of a commission, nor 
is it affected by detention after it has been [signed by the 
president, if the officer is not removable at pleasure. If in 
SQch case, the secretary of «tate being possessed of the 
commission, should refuse to deliver* it,'the judicial officer may 
nevertheless lawfully exercise his functbns, and will be entitled 
to his legal compensations.! 

Sickness, absence, or death, might delay the executing a 
commission, and the public interests in some cases, (as for 
instance the judge of a district court,) suffer great mjui7 duiiiig . 
the vacancy of the office* The commission is not the exclusive 
evidence of the appointment 

The appointments made, and commissions issued during 
the recess of the senate, are in force only till the end of the 
eQsuing sessicn). : When theiif advice and consent are given, 
it is tQ be <x)nsidered not as a confirmation of ihb preceding 
appointment made during thetecess, butMnctly as a new one ; 
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a new official oath miist be taken ; and if it is an office in which 
security is required, a new security must be given. 

It has been decided that persons who have becoipe bound 
for the good conduct of the officer on the first appointment^ are 
not responsible for his acts after the date of the second com- 
mission^ which virtually suspen(}s the first«* 

— I * , • . ■ ■ ■ ■ ■ ■ . , , 

• 9 Wheaton, r30. United states V. Kirkpatrick. 
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CHAPTER XV. 



OP THE LIABILITY OF EXECUTIVE OFFICERS. 



It is a.selfrevident principle, that an illegal mandate or 
instructions from the president, can give no sanction td the 
* conductor a subordinat^i* officer. On the contrary, the presi- . 
dent wbuld be liable to the action of a person injured in the 
same manner that a private individual would be. The law 
KOakes no distinctiQn of persons, and the maxim that the king 
can do no ^rong, so much admired in England,, exists by no 
analogy in a republican government. 

It ^nay not be 'impxoper to consider why such a rule is 
. adinijtted in monarchies, and why it cannot take place in a 
y^eU coflistituted republic. In every monarchy, a. quality 
termed prerogative, is attached to the monarch. It is defined 
by the learned conimentator (hi (he laws of Eingland, " that 
•* special pre-eminence which the king hath: over and above 
'^ all other persons, and out of the oitiinary course of law.*'* 
It cannot be shared with the people, for then it would cease, 
to be prerogative; '^it is that, law in case of the king, which 
" is law in no c^ of the sulgect" One of these prerogatives 
is; that no personal redress can be had from the king. He 
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may actually, (it would seem,) cdmmit any outrage on afiy of 
his subjects ; he would be liable neither to a prosecution nor a 
civil action. '^He is considered as a superior being, and 
*' entitled to that awful respect which may enable lum with 
** greater ease to carry on the buaness of the government"* 
These doctrines, grating as they are to republicans, are pal- 
hated by the further renpark, that prerogative is given for the 
'' benefit of the subject, in the confidence that it will on^ be 
" exerted to the advantage of the realm — and that to subject 
^' him to civil or criminal proceedings, would be to subvert the 
" whole order of that species, of government." The theory is 
not unjust, and the remark of Locke, the great champion of a 
tempered s}rstem of popular rights, must be acknowledged to 
be cogent — ^"as to personal wrongs, the harm which the 
" sovereign can do, in his own person, not being likely to 
" happen often, nor to extend itself far ; the inconvenience of 
" some particular mischiefs, that may happen sometimes, when 
" a heady prince comes to the throne, are well recompensed 
" by the peace of the public, and the security of the govern- 
'^ ment, in thb person of the chief magistrate being thus sent 
" out of the reach of danger." But the principle which thus 
sliields and protects the monarch ; the sovereignty resident in ' 
himself, creates the distinction between him and the elected, 
though supreme, magistrate of a republic, where the sovereignty 
resides in the people. All its officers, whether high or low, 
are but agents, to whom a temporary power is imparted, and 
on whom no immunity is conferred. An exemption from the 
power of the law, even in a small particular, except upon 
special occasions, would break in upon this important prin- 
ciple, and tlie freedom of the people, the great and sacred 
object of republicaii government, would be put in jeopardy. 



* t Blackst 340. 



22 



• ^ 



* ** 



170 OP THE LIABILITY OP EXECUTIVB OPPICERS. 

The exceptioh adverted to, is that ahready noticed, of members 
of the legislature going to, attending at, or returning from a 
session of congress — ^but even this exception is qualified; the 
commission of treason, felony, or the slightest breach of the 
peace, would convince the member, that hiis public function in 
nowise protected him from the administration of justice ; but 
no other officer of government is^ entitled to the same immunity 
in any req[)ect 



CHAPTER XVI« 



ON COMMUNICATIONS TO BE MADE BY THE PRESIDENT 

TO CONGRESS. 



It is the duty of the president from time to time to 
give congress information of the state of the unions but 
although this alone is expressly mentioned in the Consti- 
tution, his communications naturally embrace a wider scope 
than internal affairs. Under the expression, he is to receive 
aml>assadorSy the president is oharged with all transactions 
between the United States and for^gn n^itions, and he is, 
therefore, the regular channel ttirough which the le^ature 
becomes informed of the political situation of the United States 
in its foreign, as well as its domestic relations ; yet it has been 
.always understood that he is not required to communicate 
more than, in his apprehension, may be consistent with the 
public interests. Either house may at any time apply to him 
for information; and, in the regular course of government, can 
apply only to him, where the matter inquired of, is principally 
under his superintendence and direction, although they fre- 
quently exercise the right to call upon the chief officers of 
executive departments, on matters peculiarly appertaining to 
them, and in like manner occasionally refer to the attorney 
general of the United States on subjects appropriate to his 
office. The applications directiy to the president, are generally 
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accompanied with a qualification evincing a Correct sense of 
the obligation on his part to avoid or suspend disclosures, by 
which the public interest, that both are bound to keep in view, 
might be affected. 

Such disclosures the legislature in general expressly disclaiiis. 
In recurrenice to our history, it must be obvious, that these 
official communications are chargeable with being rather more 
full and liberal than is common in other countries. In support 

■ 

of the practice it has been said, that in republics there ought 
to be few or no secrets ; an illusory opinion, founded on ideal 
conceptions, and at variance with the.useful practice of man- 
kind. If all the transactions of a cabinet, whether in respect 
to internal or external business, were regularly exhibited to 
the public eye, its own operations would be impeded ; the 
public mind be perplexed, and improper advantages would 
sometimes be taken. Foreign powers, pursuing as they inva^ 
riably do^ a different course themselves, would justly object to 
such proceeding 

The president is also required to recommend to tAez'r ccn- 
sideration stick measures as he may deem ezpedienL This is 
an obligation not to be dispensed with. Exercising his office 
during the recess of the legislature, the members of which, 
when they return to the mass' of citizens, are disengaged from 
the obligatory inspection of public affairs; supplied by his 
high Amotions with the best meeCns of discovering the public 
exigencies,' and promoting the public good, he would not be 
fuiltless to his constituents if he failed to exhibit on the 
firat' opportunity, his own impressions of what it would be 
useful to do, with his information of what had been done. 
He will then have discharged his duty, and it will rest with 
the legislature to act according to their wisdom and discre- 
:tion. These communications were formerly made in person 
at the opening of the session, and written messages were 
Bubsequently sent when necessary, but the whole is now done 
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in writing. It was formerly the practice to» return answers, 
which as a mere matter of ceremony is now disused The 
course pursued at presedt is to refer the message to a com- 
mittee, who commonly report an analysis of it, and the parts 
oh which; it appeals necessary to act, are referred to other 
committees to prepare them for the deliberations of the 
whole. 



>. 




CHAPTER XTII. 



OP THE POWER TO GRANT PARDONS. 



A POWER to grant reprieves and psurdons is expressly given 

to the president * 

That punishments should in all cases be strictly appropriate < 
to the offence and cert^n io their execution, is indeed the 
perfection of criiiiinal law, but the fallibility of hurlaan judg* 
ment would render an inflexible rule to this effect, too severe 
for hmnan nature. An act may fall within the purview of 
the law and justly subject the party to conviction ; yet there 
may be alleviating cirqumstances, which induce even those 
who deliver the verdict or. pronounce the judgment, to feel 
repugnance at its being executed: but it would tend to over- 
throw the barriers of law, if the tribunal which is to decide on 
the giiilt or innocence of the accused, were permitted to inter- 
mix other considerations.' At first view, benevolent minds 
would not object to the admission of these {Hinciples in- favour 
of the accused, on his trial, but the general interests of society 
have a stronger claim on the humanity of feelings justly 
regulated, than the particular case of the individual. The 
general interest requires that the administration of Justice 
should not be diverted from its settied course, by an erroneous 
as&umption of power and an irregular distribution of justice. 
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If the law is plain, the duty of the tribunal is to conform to it, 
because the law is as compulsory on the tribunal as on the 
offender. 

But the condition of society would be miserable if the 
severity of the law could in no form be mitigated, and if those 
tonsiderations which ought not to qperate on a jury or a judge 
could have no influence elsewhere. 

Independently of other views, we may instance the case of 
treason against the state. Public policy may require that the 
offenders, though convicted, should be forgiven : severity may 
increase the opposition of that part , of the community which 
was engaged in the combinatiop; mercy may produce con- 
ciliation and submission; but if the guilt is proved, no such 
considerations can be admitted into the deUberations of the 
court It is therefore expedient and wise, to deposit in sqme 
other part of the government, the power of granting, pardons ; 
a power, which notwithstanding the strange assertions, of 
Blackstone and Montesquieu, is not inconsistent, with the 
nature of a democratic government "* The most illustrious 
minds are sometimes seduced from plain and obvious truths 
by the illusions of theory, and when we are told that the 
power of pardon can never subsist in democracies, because 
npthing higher is acknowledged than . the magistrate who 
administers the law, and beciause it would confound all ideas 
of right among the mass of the people, as they would find it 
difficult to tell whether a prisoner was discharged by his inno- 
cence, or obtained a pardon through favour, we must at once 
. perceive that the position is fallacious, by being too general. 

The inconvenience suggested in the latter member of it, 
corresponds indeed with what has been already observed, if 
confined to the judicial tribunal that originally acts on the 
case, but the first part of it indicates a want of acquaintance 

• . ' * 

.— . , : : . 

* 4 Blackstone, 397. Montesqiiieii» b. 6, c. 5. 
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with the subdivisions of authority compatible with the purest 
democracy. It is the <^ce of the judge to convict the guilty; 
the execution of the sentence is the duly of the executive 
authority, the time and place of execution are no part of the 
judgment of the court."* It is true, that during a vacancy in 
the office of president, which as has been seen, is carefully 
provided against, there would be no power to grant a pardon^ 
but the moment the office is again filled^ the power would be 

revived. 

•* 

The power to grant pardons extends to all cases, except 
impeachnients. ^ome consideratioos on the subject of inqi- 
peachmenta, will be presented hereafter *t at present, it may 
not be improper to observe, that not only in the Constitution 
of the United States, but in those of almost every stat^ in 
thc^ Union, we find the English doctrine of impeachments 
introduced, but the difference in respect to granting pardons to 
the persons impeached is not preserved. 

Impeachments are generally efforts of the people of that 
country through their riepresentatives in the house of commons, 
to obtain redress before a distinct and independent tribunal, for 
the mal-practices of the great officer^ of the crown. No 
pardon previously granted, can shelter the accused from a full 
inquiry, and. thus. his misconduct, if substantiated, is developed 
and exposed to the nation, but after the impeachment has been 
solemnly heard and determined, it is not understood that the 
royal grace is further restrained or abridged. 

With us, no pardon can be granted either before or after the 
impeachment; and perhaps, if this uKxle of trial is retained at 
all, it is right that the sentence of a guarded and august tribunal, 
which, as we shall find, is exceedingly limited in the extent of 
its punishments, should be excepted from the general power of 
the president to defeat the effect of the condemnation. 



* 4*Blackstone, p. 404. 
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In respect to another jurisdiction, it may be doubted whether 
he possesses the power to pardon. 

It seems to result from the principle on which the power to 
punish contempts of either house of the legislature is founded, 
that the executive authority cannot interpose, in any shape, 
between them and the offender. The main object is to preserve 
the purity and independence of the legislature, for the benefit o( 
the people. It acts, therefore, on its own power, without refer- 
ence to, or dependence upon, any other. If the executive 
authority could, by granting a pardon, or, in any other mode, 
protect those who insidiously or violently interrupted or defeated 
their operations, the legislature, which is the superior body, 
would be so far dependent on the good will of the executive. 
And it would be only, as it were, by the permission of the latter, 
that it exercised a jurisdiction of so much importance to the 
people's rights. The Constitution is as silent in respect to the 
right of granting pardons in such cases, as it is in respect to the 
creation of the jurisdiction itself. One arises by implication « 
the other is excluded by implication. 

In all other than these two cases, the power is general and 
unqualified. It may be exercised as well before as after a trial, 
and it extends alike to the highest and the smallest offences. 
The remission of fines, penalties, and forfeitures, under the 
revenue laws, is included in it, and in this shape it is frequently 
exercised : but although it may relieve the party from the 
necessity of paying money into the treasury, the president 
cannot, after the money has reached the treasury, compel the 
restitution of it 

The Constitution no where expressly describes any mode of 
punishment : it empowers congress in four enumerated cases 
to provide the punishment. They are treason, piracy, offences 
against the law of nations, and counterfeiting the securities and 
current coin of the United States. The power of congress to 
inflict punishment in other cases is derived firom implicatioa 

33 
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only, but it is necessary to carry the Constitution into effect, 
and is embraced in the general provision to pass all laws which 
may be necessary and proper."^ The pardoning power is as 
extensive as the punishing poWer, and applies as well to 
punishments imposed by virtue of laws under tliis implied 
authority, as to those where it is expressed. The only excep- 
tions are the two cases we have already mentioned, in one of 
which the power of pardoning is expressly withheld — and in 
the other it is incompatible with the peculiar nature of the 
jurisdiction. 

In the exercise of the " benign perogative of pardoning,^^ as 
it has been justly termed, the president stands alone. The 
Constitution imposes no restraint upon him by requiring him to 
consult others. As the sense of responsibility is always strong 
in proportion as it is undivided, a single man will be most ready 
to attend to the force pf those motives, which ought to plead 
for a mitigation of the rigour of the law, and less inclined to 
yield to considerations calculated to shelter proper subjects 
fix)m its punishment. On the other hand ; as men generally 
derive confidence fix>m their number, they might often encou- 
rage each other in acts of obduracy, and be less sensible to 
apprehensions of censure for an injudicious or an affected 
clemency.t 

In addition to this objection, there would be a great incon- 
venience in imposing on the president the necessity of consult- 
ing a body, which, whether already a permanent part of the 
government as the senate, or specially created for the purpose, 
it might be difficult to convene on occasions when perhaps an 
immediate decision would be highly expedient. 

• 6 Whcaton, 233. t Federalist, No. 74. 
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OP COMPENSATIONS TO PUBLIC OFFICERS. 



The principle of conu^nsation to those who render services 
to the public, runs through the whole Constitution. 

The senators and representatives shall receive a compensation 

for their services^ to be ascertained by law^ and paid out of the 

treasury of the United States. • 

The president shall at stated times^ receive for his services a 
compensation^ which shall neither be increased nor diminished 
during the period for lohich he shall have been elected^ and he 
shall not receive within that period any other emolument f rem the 
United States j or any of them. 

The judges shall at stated timesy receive for their services a 
compensation^ which, shall not be diminished during their con' 
tinuance in office. 

In the early sta^ of society, founded on a slender popula- 
tion, before any regular civil institutions took place, the tasks 
of government were probably performed without stated emolu- 
ments. In time, however, it was perceived that the public 
ought not to have their affairs administered without making 
compensation to those who postponed their private business 
for the general benefit. A compensation was therefore either 
exacted or voluntarily rendered. The former is always irregu- 
lar and oppressive. We may refer as an illustration of it, to 




180 OP COMPENSATIONS TO PUBLIC OFFICERS. 

a practice which in early times prevailed in almost all the 
kingdoms of Europe. The monarch, for the supply of his 
court, his officers and attendants, was in the habit of seizing 
provisions and impressing horses and carriages, for which, an 
arbitrary and inadequate compensation was sometimes made, 
but any compensation whatever was frequently withheld.* 
The practice, though constantly complained of as a heavy 
grievance, equally inconsistent with the rights of the subject, 
and the real convenience of the crown, was not abolished in 
England till the restoration of Charles II. The government 
of a country is relieved fix)m the necessity of exactions thus 
mutually injurious, by voluntary provisions on the part of the 
general society. ^ 

In respect to executive and judiciaiofficers, no question has 
ever arisen: — ^it seems to be universally agreed, that compensa- 
tions should be made for their services. The manner of 
making it is various, it is- sometimes done by fixed salaries, and 
sometimes by fees and perquisites, which latter are exactly 
regulated as to the amount. Arguments are not wanting in 
favour of each of these plans. If a salary is granted which the 
officer is to receive, whether he does much or little of the 
business within his sphere, there is danger of remissness-^but 
to render him wholly dependant on the receipt of casual fees, 
would be inconsistent with the dignity that ought always to 
accompany a great executive or judicial office, and would 
tend to inteniipt the dedication of his time to his high and 
important duties. In those cases, salaries are preferable. A 
Ic^ remedy for neglect of duty may certainly be found, in 
addition to the public reprobation, which must always attend 



• See Barrington on Stat. 1 83. 237. 289. Hume's History of Eng. vol. v. 
S46. 519; and in 12 Coke, 19, it is considt-red as a prerogrative inseparable 
from the person of the king, of which, even an ad of parliament cannot deprive 
him. 
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upon it But for inferior officers, not under the same control 
of puUic opinion, or at least not to the same extent, the pay- 
ments by those whose bu^ess is transacted seems to form a 
proper fund. 

In respect to the members of the legidatiure, our practice 
corresponds with that of some, though not of all the nations of 
Europe. In one, to which we are apt more ftequ^itly to look 
than any other, the ancient usage has melted away, and the 
members of parliament now receive no compensation for their 
attendance. The consequence is, that only men of fortune can 
take seats in the house of commons. This is inconsistent 
with the equaUty that ought to be found in a repubUc. Men 
of virtue and talent, though depressed by poverty, oug^t to 
have the avenues to pubUc trust as open to them as to the 
most wealthy^ We vvill venture to add that the compensation 
ought to be Uberal : a generous people, if it is faithfiilly served, 
will never complain. But the compensation ought to bear 
as exact a proportion as possible to the time employed. An 
act of congress was passed a few years ago,^ in which, a gross 
sum was allotted for an entire session. The dissatisfaction it 
occasioned, produced an early repeal. 

The compensation of the president is not to be increased or 
diminished while he is in office ; the legislature i^hall neither 
bribe nor terrify him in this mode. The compensations of 
judges shall not be diminished, but there is no restraint on thdr 
being increased, because their offices being in legal contempla- 
tion equivalent to offices for life; since the law benignly 
calculates tliat a judge will always behave well ; the value of 
money may depreciate, and the salary become inadequate to 
the support intended to be allowed. 

It may be observed, that the president and judicial officers 
are to receive their compensations at stated periods, the inten- 



• Harch 19, 1816. 
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tion of whicb is, that services shall not be paid for, before they 
are performed; but no such restriction is imposed on the 
members of the legislature, because it is presumed that they 
will not \dolate a principle so just, and also, because fix)m the 
uncertain duration of their sessions, no stated period can 
be fixed.' 

The military power is also in this respect to be distinguished 
fiom other executive offices; being liable to be employed in 
various places where it 'may be difficult or impossible to be 
regularly supplied with the means of discharging their pay, it 
would be impolitic to entitle them to demand it at certain 
periods. Their compensations cannot be diminished during 
the time for which they are engaged, because it would be a 
breach of the contract: they may be increased, because the 
public safety would not be endangered by it. Fortuitous 
additions, tending to stimulate their exertions are allowed: an 
army is entitied to share in some parts of what is taken from 
the enemy, which^ according to the laws of war, become the 
property of the captors. A rule, however, which in modem 
practice is rather specious than profitable, for it is rarely 
enforced; but to the navy the same principle is often pro- 
ductive of great emolument; a discrimination having been long 
established between maritime captures and those on shore, on 
a foundation not perceptibly just. The property of peaceable 
and private individuals on the land is seldom considered in 
modem times, as a just subject of confiscation, although the 
owners are inhabitants of a hostile country; but at sea, the 
merchant vessel, unarmed and unoffending, is the lawful prey 
of the commissioned cmizer, and is condemned to his use, on 
being captured and brought into the ports of his country. The 
amount of these additional compensations is from time to time 
regulated by congress. 

The appropriation for the support of the army and navy can 
be made only by congress, and in respect to the army, as has 
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been already observed, for no longer time thail two years. 
This may, at first view, appear inconsistent with the practioe 
of enUsting soldiers for a longer time, but when we take a view 
of the whole political system and recollect that this limitation 
has been adopted as a suitable check upon the possible ill use 
of a regular army, we must allow a predommant operation to 
the greater principle. The military contracts must be con- 
strued, in all cases, as subject to the constitutional restriction, 
which must be considered as a proviso introduced into every 
law that authorizes the president to raise an army. 

To disband an army entirely, must be a legislative act. To 
dismiss any or all of the officers is, by the tenure of their com- 
missions, within the power of the president It is the practice 
in many countries when an army is reduced, to allow to the 
officers whose active services are no longer required, half the 
amount of their pay during life. Such compensations with us 
depend on the judgment of cbngress, and f]X)m that quarter 
also must proceed those charitable provisions which seem 
fairly due to the disabled and infirm soldier who has faithfully 
served his country. 

A recent instance has proved that the charge of ingratitude 
cannot alwajrs be justly preferred against a republic. 

Invited to revisit a country, to which in early life he had 
rendered splclndid and successful service; the heroism of 
General La Fayette has been rewarded, not merely by 
unbounded effiisions of the pubUc mind, but with a pecuniary 
compensation equally honourable to the donors and to the 
receiver. 




CHAPTER XIX. 



OF INCOMPATIBLE OFFICES. 



Two offices may be so incompatible in their nature^ that the 
same person shall not be admitted to hold them both. The 
Constitution in this respect is not altogether silent, and we shall 
endeavour to show the justness of the principles on which it 
proceeds. It is a rule of general law, that an officer who 
apcepts another appointment inconsistent with the first, is held 
to have thereby resigned the first* If the marshal of one of the 
districts were to be appointed judge of that district, it would 
virtually vacate his office as marshal. If a member of the house 
of representatives accepted an appointment as senator, he 
would cease to be a member of the house of representatives. 
But a man may hold two or more offices, if they are not 
iticompatible in their nature,! and therefore there would seem 
no reason, other than general policy, for excluding some of the 
executive officers, below the president, fit)m seats in either 
house, or to prevent an individual from holding at the same 
time the office of secretary of state and of the treasury, or any 
similar offices. But although no reasons, merely of a legal 
nature, might be opposed to it, the impolicy of admitting such 

> 

* 2 Rolle's Reports, 452. Brooke's ab. Commissionsy 25. 3 Barr» 616. 
2Durn. &£a8t, 85. 
t 4 Serg. & Sawle, 275. 
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officers to xxsaxpoee .]a part of the le^ature is exceedingly 
plaiiL 

; We must poce moro r^or to Ekiglaad, and examine |he 
ej9fectir of their practice iHk this respect . The great officers 6[ 
the crowDy unkas .they are m^oabers of the other house, are 
eligible as members of the house of . commons. 'The whoie 
administration partjJ^esin ,one tx the other of the hou^eSf of the 
i^isiative power. There is no doubt that some benefit is 
derived, from it, i&Uie iadlity of olkaining infiirmatipn in regard 
.to public mieasiuresi and the inquiries of other members on such 
/sulgects, are iisBalty answered with great courtesy; but this 
jERSiall advantage is v counterbalanced by the influence they 
posseis fbere, igod hf fM total subyerspn of que of the cMef 

. pillars^ on which the impprtan^e and value of the house c^ 

■ , 

commons have itlways been asserted ta rest 

•• • ' ■ . .■•'•■ 

!Svery pahegynst of. the Bntish Constitution dejights to dmw 
A perspective vieW of the house of commohd as keeper of the 
purse itf the natibii; regulating, its expenses apd withholding 
suqpplies from the crown, except on such terms as the good of 
the people mi^y require. Butnothing isa.t priesent more reipote 
from the &€it The- whole schen^ of iaxation? the amount to 
be raised; the subjects- to be taxed, and the olgectii to which the 
product, is to be applied, 'are laiii befi;)re thein by the ministers 
of the crown ; not indeed in that capacity, but in the professed 
quality of members of the house^jand perhaps since the i^tora- 
tion of Charles IL ce^^tsumLy not lor many yeaiis Imck, the other 
n^embors of the hociae have nev^sr proposed other plans of 
finance, or undertaken to. act on the old principle pf represen- 
tatives of the people, further than to object to apd vote against 
the minist^al propositions. Thits the house of commons is 
rettidered part of the machinery of thc^ executive government) 
and whenever a mintster becomes so liiipc^ar as to lose Ins 
ascendency in the bouse, either it must be diaaolved, and the 
chance of one more pliant be takei» by another eledtion, or the 

24 • ■ 
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nmiister resigns, and the crowa employs new and more judi- 
cious or more dexterous servants. Great jealousy of the, inter* 
ference of the house of lords with money bills is retained, in 
which the ministerial part of the house of conupions prudently 
unite ; . but no jealousy, of the power of the n^nistry in their own 
house is collectively, matufested. lii i^ort^ (he actual goveni- 
oient of that couQtry, as now administered, is purely thie 
^vernment of the croyi^n, and the supposed representatives of 
the people, the. houjsesof commons, are merely what the first 
lord of the treasinryv the chancellor of the; exchequer, and. 
similar great officer^ are avow;edly ; that is, the nnnisters of the 
executive government.? It is true, that to keep up the ^ppear-^ 
ance of its a.»»e»t chamcter and idd^p^dehce, certain iiiferipr 
officers of the e:^cise and customs,. &c. those who hold any 
office created since the^year 1705, and pen^ns holding pensions 
at the pleasure of the crown, or for a term qfyears, aije osit^n- 
tatiously excluded,irom ^eats^in the house of 'commons; a sor^ 
of political flattery which can deceive only supei^dal observers ; 
but the great mapagerS of the y/hole machine tem^. in. the 
h^art of it, and direct all its internal springs and movements* 
How is this open and unchsguised pipcess accomplished? : 
The aniiwer is-^by the almost entire destructiioa of their 
ancient principle of representation. , v ' / 

In very few parts of the kingdom is a* seat obtained through 
the unbiassed and independent votes c^the people Boroughs, 
once pbpulpus and firee,\have becomie the ac^tual: property, in 
point of suiirage, of the*icrowtiy pFof aristocratic families, and 
now 9x^j in fact^ mere subj^ts of sate or barter. The minister 
carefully avoiding, to (Mresent himself aa a. candidate in. those 
few places which are still actuated by the spirit of free suffrage, 
unless (as sometimes happens) the prevalent poetical opinions 
in such places should coincide with the party to virhich he 
belcnags, procures a return in his favour without difficulty, and 
on the vQtes of scMne nominai electors, take^ a place m the 
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house) equal in l^islatiye, attributes tp that coDferred by the 
choice of thousands, AU att^ptsikt reformatioD in this reqpect 
are uiitformly resisted by the inioisters of the crown. . 

Flx)m such.peryemons of souqd and regular principles, our 
Constitution effectually Becure($ «i& . Wliite decennial emime- 
ration aiid apportionment continue, thati^, while pur Constitu- 
tion lasts, no executive officer can insidiou^lyi^creep into the 
number of . bur legislative representatives. The open and 

unfettered choice, of the peC^le only ca;n place him thete. 

. ■ ■ . . • ■ •••',■ 

But would such a choice be o^sistent with sound : policy^ 
and the cfpirit of the Con^itution} . • 

. The ad^ntag0& derived to the pecple se^na to be fewr-^the 
objecti(»is many. The measures of the executive government,. 

• . * ■ 

ISO faf as they fall within the immediate d^partmeixt of a particu- 
lar officer, might, it is true, be moredirectly and &illy explained 
' on the floor of the hpusi^; but we notice h6re also a striking 
difference between the two governments. In England, the 
measures of government are pi^actioally considered the measures 
.of the ministers — it is not- even allpwed to introduce the king^s 
nai^einto a debate.* ' But the executive acts of the president,, 
except in the two instances where the senate participates, are 
imshared with others, and the .highest officer uiidet him can 
constitutionally ik> moire explain or account for them than any 
other individual. Besides, sucbtnodes of communication ought 
not to be^ encouraged, were, they in use.. The regular channels 
of communibation ijr(xn the piresident are pointed out in the 
Constitution, and if further information is desired, it is sought 
(or in an open and public appUcation, leaving it ta the president 

- 4 I ' ■■ 

' i I r- - - I r I I ' ■ " - I T • -■- - , ^ 

• *- • . . ■ - ■ 

, • " It is a constant rule,'* says Delolmej ^* ncv.er to mention him when they 
mean to blame the administration^.?' And -we may observe on all occasions 
when a majority adverse to the ^political measures of t)ie day happens to 
prevail in the house of commons, that the language pf res.olutions and 
addresses is scru|)ulou8ly pointed against the ministers' who have advised the 
crown to adopt them-^not agfuhst tde roonafch himself. 
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to withhold what he may deem h iDJurious to disclose, and 
protectiiig him from the misapprehenBionsr of others, by the 
necessity of reducing his c^Hnmunications to writing. Such a 
mode of obtaining ipformation is infinitely supenoor. to fiie 
sudden, and sometimes -unguarded, answ^os returned to the- 
veibal interrogations of the taembers of the lx>use of commons 
in Great Britain. 

But,. among many other olgectioQS^ to the introducticm of 
any of the great public cheers into either house (^ oongress^ 
we musit keep in view a great principle of all republican 
governments, that public (^ces are intended to be ibr the 
public service, and not ^r the benefit and emolument of. the. 
individuals who fill them. No more officei^ are created, than 
the public needs require; If the duties are too few to occupy 
the time of the individual, the office is incorporated with 
another, unless the united weight of both should be too great 
On the other hand, if the quantity of public budness should so 
increase as to render it necess&,ry to increase the number of 
persons who are' to transact it, hew offices are created. The 
whole system has a view only to the public benefit* We do 
not continue an office when its duties hav<er expired. As Burke 
has justly observed, ^^ when the reason of old establishments 
^ is gone, it is absurd to preserve nothing but the buithen of 
"' them. This is superstitiously to embalm a carcase not, worth 
"the gums that are used to preserve it"* 

The public officer being therefore considered witfar us as 
having actual living duties which he is bound to perfixm, and 
as having ho more time than is necessary to perform them, 
the Constitution explressly excludes him bom a seat But a 
fiirther caution is intobduced into it A member of either 
house may be appointed to an office existing previously to his 



• See his admirable speech on Kconomicid Reform^ in 1780. 
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b^ng elected, if the ^Qaoiuments of it have do! been iocreaBed 
durkig the.tiotie for wluoh he was elected* But if a new c^ioe 
has been created, or the emoluioQents of aa.dd one increased 
during that time, the promise ot the chance of receiving an 
appcHutHient to it, may : have ao^updue iofluence on his mind. 
Such an appointment is therefi:»« forbidden by this Constitu- 
tion during the time for which he Was elected ; and it is only 
to be. regretted that il was-pot forbidden altogether. -A dis- 
honourable baiBc in vot^,. i^hould it ever become a diarac-^ 
teristic of our country, would be iqpre comidetdy prevented, 
if tp an office so create^, or tendered mcH^e profitable, no one 
ivho had:h8(d an' agency in ather respect, could ever be ^ 
pointed. 

The Constitution contains nb. provision advierting. to the 
exercise .df offices under the Un^edStat€» and separate states 
at the saxi^e tiQie, l)y the same persons. In some of the states 
it has been thought exp€)dient to pmvide ag£unst it 
. Those states appear to have acted under the apprehension 
of a possible collision between the two gpvemmej^ts, and a 
jealousy le^t the admission of the officers gI* the United States 
into places of trust and power in a state, might lead tb a pn^ 
ference in the minds of those who hpld offices under both to 
the prgudice of the state governments.* A counter appre* 
hension did not exist in the people, when they, formed the 
Constitution of the United States, althou^ it has been the 
opinion of some enUghtened men that theie was'more proba- 
bility that. if the balance, ever should be distui:bed, it would be 
by the prepondarieaicy of the stafte governments. It has been 
observed, that the state gpyernments are constituent and 
essential parts of the United States government, while the 
latter is in nowise essential to the curgahizatibn or bperations 



^ Per Shippen, C. J. 3 Yeates's Reports* 315, 
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of the foftner. Without the intenrebtion of the state le^Ia- 
tures, the president of the United States cannot be elected. 
The senate is elected immediately by the state legislatures. 
Even the house of representatives, though drawn immediately 
from the peq)le, Will be chosen very much trader the influenipe 
of those whose owii influence over; the people obtains for * 
themselves an election into the state legislatures. On the 
other hand, the component parts of the statcf governments 
will in no instance be indebted for their appointments or their 
power to the direct ^ency of the general government 

The powfers of the general gov^riimeht are few and defined, 
those which remain to ^e state gbverfiment, numerous and 
indefinite. 

The first and most natural attachment of the people will 
therefore be to their state governments, but in the generaj 
gpvernment they will see, not 'a rival or an enemy to the state 
government, but the ultimate authority and common power, . 
which they have themselves ccmcurred to create, and there- 
fore, as it will be their interest, it finally will be their endeavour 
Xo support and restrain bolii within 'their just constitutional 
bounds.* 

It will not be foreign to this head to notice the oaths of office 
required by the Constitution. . 

The president is required by it to take an oath, (or affirma- 
tioYi,) that Ae will faithfully execute the duties of his office^ and 
that he will preserve^ protect^ and defend the Constitution. The 
senators, representatives, the members of the several -state 
legislatures, and all executive and judicial officers; both of the 
United States and of the several states, shall be bound by oath 
or affimlation to svpport thisOmstitutidfL 



* See the 45th and 46th numbers of the Federalist, in which this- subject is 
fully discussed. 
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Although a promissory oath is not in point of law, ranked so 
high as a judicial oath; that is, it does not fall ivithin the 
general provisions of the law in respect to pegury, yet it 
greatly increases the moral obligation of the party, and ought 
to make a deep imi»:ession on him; Every state officer, and 
every officer of the. United States, on being elected or ap- 
pointed, binds himself thereby, not only ta abstain from all 
oppositiojti .to the Constitution, but to give it his firm and active 
assistance. ..... . 

It has been asked, why it was thought necesi^pry that the 
state magistrapy should Jje bound to support the Constitution 
of the United States, and unnecessary to impoise an oath oa . 
the officers of the United States in fs^vour of the state consti- 
tutions Thje reason assigned, (as one of many^) by the authors 
of the FederaUst, is, that the members of the general govern- 
ment will have no agency in carrying the state governments 
into ef&ct, but ^e members and cheers of the state govern- 
ments wiU have an essential . agency in giving effect to the 
general govesnment* . / 

This answer is a solid one. An officii oath ought to be 
confiiied to the. duties of the office. It is not so broad and • 
comprehensive as a general oath of. allegiance and fideUty, 
which embraces all the duties of a citizen or subject. An 
officer appointed undet the authority of the United States, is 
to perform only those duties which emanate from it; his 
obli^tion b limited by that authority, . which, as ^repeatedly 
heretofore observed, is not controlled by the constitutions of 
the several states. An officer appointed under the authority 
of a state, is bound to support ita constitution, but so far as the 
Constitution of the United States in any respect supersedes it> 
another rule of obligation arises, which, he is equally bound to 
comply witli ; and, as it is essential to the true interests of all 

_: ■ ■ ■ ' ' I . • ' • " ' ' ' ' ■ 

• Feaeraliit, No* 44. 
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the states, that the powers granted to die general government 
should be fully efiectoated, all their officers, legislative, execu* 
tive, and judicial, should expressly undertake to do so. 

The remarks on this subject may be concluded by drawing 
the attention of the reader to the hberal altemative of an oath 
or affirmation. No reUgious test, it is declared in the same 
sentence, shall ever be required as si qualification to any qffice 
orpubUc'tnut tmder the' United States. Not^only a numerous 
and respectable sect, but many other persons not of the people 
called Quakers, feel an invincible repugnance to taking an 
oath in any form. If the term affirmatUm had bem omitted, 
all such persons would have been excluded from public trusts 
on account of religious c^inion. The abstract declaration of 
perfect equality in matters of religion is thus realized. 



CHAPTER XX. 



OP SOME ARDUOUS PARTS OF THE PRESIDENTS DUTIES. 



On a full view of the powers and duties of the president, the 
reader will probably perceive that they are of more importance 
in respect to foreign relations than to the internal administration 
of government. 

At home his path, though dignified, is narrow. In the 
tranquillity winch we have hitherto in time of peace enjoyed, 
little more has been requisite, in either his legislative or execu- 
tive functions, than regularly to pursue the plain mandates of 
laws, and the certain text of the Constitution. 

In his legislative capacity, the power of objecting to acts of 
congress, has been fairly exercised and respectfully submitted 
to. In the executive department he has had indeed two 
insurrections to cope with, one of which was inconsiderable, 
and the other, though more extensive, disappeared before the 
meredisplay of the force collected to subdue it. The trans- 
action itself afforded a valuable proof of the patriotism of the 
people, and their attachment to the Constitution. The regular 
militia of the three adjoining states, New Jersey, Maryland, 
and Virginia, cheerfully co-operated with that of Pennsylvania, 
in which the opposition existed, and the governor of Pennsyl- 
vania, as a military officer, obeyed the orders of the governor 
of Vii^inia, on whom the president conferred the chief com, 
mand. A great proportion of this force consisted of volunteers ; 

25 
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numbers of whom were men of considerable property and civil 
eminence, and the governors of the states we have mentioned, 
except that of Maryland, who was prevented by particular 
circumstances, voluntarily took the field in person. 

If the pages of our history are soiled in any degree by tran- 
sient resistance to the laws of the Union, the disgrace is 
redeemed by the proof of that wisdom, by which the general 
Constitution now appeared to have been framed, and df that 

. determination to support it, by which the majority were 
actuated. And should instances of insurrection again occur, 
either against the laws of the Union, or the government of any 

' particular state, it cannot be doubted that the same general 
and noble animation would be again displayed in support of 
the great political ark of our safety and happiness. 

But it is in respect to external relations ; to transactions 
with foreign nations, and the events arising from them, that 
the president has an arduous task. Here he must chiefly act 
on his own independent judgment. The Constitution author- 
izes him indeed to require the opinions of the principal qfficers 
in the executive departments^ but however useful those opi- 
nions may be, they would afford no sanction for any errors be 
might commit. And although if required, they are to be 
given in writing, they would involve the officers in no respon- 
sibility. 

In respect to treaties, it is only after they have received the 
approbation of the senate, that his responsibiUty is diminished 
by being divided. But he is not obhged to submit the inchoate 
treaty to them. His instructions to the minister who nego- 
tiated it may have been misunderstood, or wilfully disre* 
garded ; the national interests may have been plainly neglected, 
and it may be altogether such a compact as he would not 
ratify if he stood alone. Under such circumstances, it would 
be a timorous policy to endeavour to fortify his own disappro- 
bation by obtaining the concurrence of the senate. And if 
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be should continue to disapprove it, although it met their 
approbation, he would not be justified in giving it his further 
sanction. For by the express words of the CcMistitution, he 
in concurrence with the senate, and not the • senate alone, is 
to make treaties. In case of an impeachment, it would be 
no valid defence for him to allege that he subnutted his own 
opinion to that of the senate. If indeed the case was at first 
of a doubtful nature, if he conscientiously desired the deliberate 
assistance of the senate, and if an honest conviction was pro- 
duced in his own mind by the advice he received from them ; 
his compliance with it would be personally honourable to him, 
and clearly consistent with the Constitution. 

The power of receiving foreign ambassadors, carries with it 
among other things, the right of judging in the case of a revo- 
lution in a foreign country, whether the new rulers ought to 
be recognised. The le^slature indeed possesses a superior * 
power, and may declare its dissent from the executive recog- 
nition or refusal, but until that sense is declared, the act of 
the executive is binding. The judicial power can take no 
notice of a new government,, till one or the other of those two 
departments has acted on it."* Circumstances may render 
the decision of great importance to the interests and peace of 
the country. A precipitate acknowledgement of the inde- 
pendence of part of a foreign nation, separating itself from its 
former head, may provoke the resentment of the latter: a 
refusal to do so, may disgust the former, and prevent the 
attainment of amity and commerce with them, if they succeed. 
The principles on which the separation takes place must also 
be taken into consideration, and if they are conformable to 
those which led to our own independence, and appear likely 
to be preserved, a strong impulse will arise in favour of a recog- 



* 3 Wheaton, 643. The same rule prevails in Engkiid* 
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nition ; because it may be for our national interest, which the 
president is bound pre-eminently to consult, to promote the 
dissemination and establishment, at least in our own neigh- 
bourhood, of those principles which form the strongest founda- 
tions of good government. 

But the most accurate and authentic information should be , 
procured of the actual state and prospect of success of such 
newly erected states, for it would not be justifiable in the 
president to involve the country in difficulties, merely in sup- 
port of an abstract principle, if there was not a reasonable 
prospect of perseverance and success on the part of those 
who have embarked in the enterprise. The caution of Pre- 
sident Monroe in sending commissioners to South America, 
for the purpose of making inquiries on the spot, in preference 
to a reliance on vague rumours and partial representations, 
was highly commendable. 

The power of congress on this subject cannot be con- 
trolled ; they may, if they think proper, acknowledge a small 
and helpless community, though with a certainty of drawing a 
war upon our country ; but greater circumspection is required 
lifom the president, who, not having the constitutional power 
to declare war, ought 6ver to abstain fix)m a measure likely to 
produce it 

Among other incidents arising from foreign relations, it may 
be noticed that congress, which cannot conveniently be always 
in session, may devolve on the president, duties that at first 
view seem to belong only to themselves. It has been 
decided, that a power given to the president to revive an act 
relating to foreign intercourse, when certain measures, having 
a described effect should take place on the part of two foreign 
nations, was perfectly constitutional The law thus rendered 
him the responsible judge of that effect.* 



• 7Cranch,382. 
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In case of war breaking out between two or more foreign 
nations, in which the United States are not bound by treaty 
to bear a part, it is the duty of the executive to take every 
precaution fcwr the preservation of their neutrality ; and it is a 
matter of justice, both to those nations and to our own dtizens, 
to manifest such intention in the most public and solemn 
manner. The disquietude of the beUigerent parties is thus 
obviated, our own citizens are warned of the course it becomes 
their duty to pursue, and the United States avoid all req)onsi- 
bility for acts committed by the citizens in contravention of the 
principles of neutrality. It is the office of the legislature to 
declare war; the duty of the executive, so long as it is practi- 
cable to preserve peace. 

The proclamation issued in 1792, when the war broke out 
between England and France, was an example which, in 
similar cases, deserves to be followed. 

The present state of this country in regard to the piratical 
depredations committed on its commerce, presents another 
striking feature of difficulty in regard to executive duty. 

The wretches who sally out from the ports of a Spanish 
island, seize the defenceless merchant vessel, and after removing 
or destroying the cargo, frequently glut their cruelty by the most 
barbarous destruction of human life, can be efTectilally sup- 
pressed by no exertion, however vigorous, of the marine force 
under the command of the preddent. It can only be effected 
by pursuing them on shore, by assuming, in some degree, the 
temporary command of a country, in which the local govern- 
ment is either too feeble or too corrupt to punish them. How- 
ever strongly the voice of humanity and the interests of the 
country might urge the president to take such energetic but 
justifiable measures, it would involve him in great responsi- 
biUty to do so — and yet it would be difficult for him whoUy 
to restrain the zeal and indignation of the officers employed 
on the distant service, or on the other hand, by his own 
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mere authority, to punish for an act committed bom the best 
motives. If provided by congress with sufficient authority, 
these difficulties would be removed. 

But notwithstanding all efforts to the contrary, we may be 
involved in war, by misconstructions of his acts, however justly 
intended and carefully regulated. 

In such a case, whether immediate invasion ensues, or strong 
defensive measures become necessary, it is still the president 
who is to act on his own judgment, till congress can be 
convened. In every aspect direcdy or indirectly connected 
with foreign nations, his duties are serious, and his responsibility 
great 

It was happy for this nation that at the time of adopting the 
Constitution, an individual was selected to preside, whose 
judgment never failed, and whose firmness never forsook him : 
whose conduct proved that the excellencies of the Constitution 
coni^sted not merely in theory and contemplation, but could 
be realized in practice; that within its proper sphere no right 
was unprotected, and no evil unredressed. It ought to satisfy 
the people if the principles of George Washmgton^s administra- 
tion are faitlifully followed by all bis successors. 




CHAPTER XXI. 



OP THE JUDICIAL POWER. 



No form of government is complete unless it be accompanied 
with a judicial power. 

To make laws and to execute them are the two great 
operations of government; but they cannot be fiiUy and cor- 
rectly executed unless there is somewhere resident a power to 
expound and apply them. This power is auxiliary to the 
executive authdrity, and in some degree partakes of its nature. 
But it is also required at times to control the executive, and 
what it decides to be unlawfiil, the executive cannot perform. 
It may also in some degree be said to participate in the 
legislative power. Its construction of the acts of the legislature 
is received as binding and conclusive, although it does not 
prevent the legislatiu'e from repairing its own defects, or clear- 
ing up its own ambiguities by subsequent laws, operating on 
subsequent cases. A high function also appertains to the 
judiciary in the exclusive right to expound the Constitution, 
and thereby to test the validity of all the acts of the legislature. 

To the people at large, therefore, this institution is peculiarly 
valuable, and ought to be eminently cherished by them. On 
its firm and independent structure they repose with safety, while 
they perceive in it a faculty which is only set in motion when 
applied to, but which when thus brought into action, proceeds 
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with competent power if required, to conrect the error or sub- 
due the oppression of both or either of the two other branches. 
A Constitution in which there was an omission to provide an 
adequate judiciary could not be successfiilly carried into effect; 
and if instead of being separate and independent, this power 
were either blended with the other two, or those who adminis- 
ter it were dependent on the will and pleasure of others, its 
lustre would be tarnished and its utility destroyed. 

The Constitution of the United States, therefore, required a 
judicial power, not as an adjunct, but as a necessary compo- 
nent part The extraordinary complications of the authority 
of the United States with that of the several states, which seem 
at first view to throw so many difficulties in the way, fully 
prove its necessity. The state tribunals are no part of the 
government of the United States. To render the government 
of the United States dependent on them, would be a solecism 
almost as great as to leave out an executive power entirely, 
and to call on the states alone to enforce the laws of the 
Union. But it is not inconsistent with this principle that the 
United States niay, whenever it is found expedient, elect to 
make use of a state tribunal to the seime extent as any foreign 
power may, if it thinks proper to institute suits in the courts of 
other countries, which is in civil cases only. 

The judicial power is general or limited, according to 
the scope and objects of the government. In a word, it must 
be fully and exactly commensurate with that of the legislature. 
It cannot by any terms of language, be made to exceed the 
le^slative power, for such excess would be inconsistent with 
its nature. If by express words it should, on the other hand, 
be restrained so as to embrace only a part of the subjectis of 
legsilation, it would impair the integrity of the whole sy^m. 
The protection which it was intended to afford, in regard to 
the other branches of government, being confined to parts of 
tbdr c(»iduct| instead of e^ the whole, would pio- 
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duce the incongruous mixture of a theoretic, general power 
with partial debility and impotence. If general terms are 
\ised in describing it, there is no difficulty in defining its proper 
extent 

In the Constitution of the United States we perceive, not 
the express creation of a judicial power, but the recognition 
of it as a necessary part of the government, in which light it 
was justly considered and has been universally accepted. 
Its power ext^ds to the grefat selected objects already noticck], 
and it is the duty of those who have to administer it, to carry 
it to that full extent) but never to exceed it Experience has 
already shown that from a wise and temp^.r9,te administration, 
the ^ apprehension of inconvenience from serious collisions 
between the state judicatures and those, of the United States 
was unfounded. It must be confessed that the merits of our 
Constitution have received ample support from the prudence 
and judgment* with- which it has been administered, and in no 
jcespect has a sounder discretion been e^chibited than in tlie * 
judicatory. If any. objection CQuld be sustained to the pro; 
cedures of the judges of the supreme and circuit courts, it 
would be that of excessive caution, arising from a systematic 
anxiety not to exceed ih&r jurisdiction. And it is a strong 
argumeiH in favour of an elective government, that th^se men 
in whom the power of appoiiHmient is vested by the choice of 
the people^ have, in regaid to these judicial officers, exercised it 
witl) so much caution, judgment, and success. 

But it is said that there is generally a propensity in public, 
functionaries to extend theu" power beyond ite proper limits, and 
that this may at some future time be the case with the Gourt3 
of the United States. The instances may be those in which 
the case is plain, aiid the encroachment upon state authority 
too obvious to be denied ;: as if a court of the United States 
should -entertain a civil plea between two citizens of the same 
state in a case not authorized by the Constitution, or criininal 

26 
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proceedings on a(^coimt of an offence merely against a state. 
In such an extreme, and therefore improbable case, as there 
would be nxx colour of jurisdiction, the whole proceedings 
would be void. If, however, under the existing circumstances, 
it were doubtful and ambiguous^ or if it were blended with 
matters in which they had jurisdiction, the rule commonly 
adopted among different -courts, sitting precisely under the 
same authority, would probably be. resorted to,— and that 
which first obtained possession of the cause Would be exclu- 
sively entitled to proceed. . , 

Where the jurisdiction of the United States court ahd of a 
state court is* concurrent, the sentence of either, whether <rf 
conviction or acquittal^ may be pleaded in bar to a prosecution 
in the other, with the same effect as a judgment of a state 
court in a civil Case may be pleaded in ba:r to an action for 
the same cause in a circuit court.* 

A jurisdiction exclusive of the state courts, is not e;xpressly 
^ven by the Constitution to any of the courts of the United 
States, but it is in several ihslances clearly implied. Cases of 
admiralty and maritime jurisdiction^ and controversies between 
two or m&re states, must, by necessary construction, exclusively 
appertain to the courts of the United States: the first, because, 
the whole system of maritime affairs with its cofinexions and 
dependencies is withdrawn fix)m the several states by their 
own ccMisent, and vested in the general government; the 
second, because ^there can exist lio other than the conmion 
tribunal, the supreme court of the United States, to entertain 
such suits. Indeed the jurisdiction itself is created by the 
Constitution, and- vested in the supreme court of the United 
States alone, thus rendering the dignity of the tribunal cor- 
respondent to the dignity of the parties. 



I. . 

• Houston V, Moore, 5 Wheaton, 31. See also Osborne v. Bank of the 
United SUtes, 9 Wheaton, 733* 1 
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Cases affecting ambassadors^ other public ministers and conr 
suki are also enumerated as falling within the JQrisdiction of 
the .courts of the United States; reasons have been given for- 
not considering this jurisdiction as entirely exclusive. It is 
true that an act of congress has declared that the jurisdiction 
is exclusive,, and the practica is understood to have been in 
confonnity to it, but tlie main qiiestion has never been brought 
to a judicial te^ The same sentence extends the judicial 
power to ail cases in Jaw and eqtdty arising under the Constitu- 
tion^ the laws of the United States^ and treaties made^ or which 
shall be made under their authority 9 to controversies to which the 
United States shall be a party; to controversies between a state 
and citizens of. another state; between citizens of different states ; . 
between citizens of the same state claiming lands under grants of 
different states^ . and between a state or the citizens thereof and 
foreign states^ citizens or subjects. In some of these cases> it 
may be doubted whether it was intended, and whether it 
would be beneficial to the United States, that tlie jurisdiction 
should bQ exclusive; it may conduce to its best interests at 
times to have recourse, not to the legislative or executive 
powers of a state, <rf which it should eyer be independent^ but 
to a state judicature, which if rightly constituted, can be 
influenced by no local partialities or political jealousies, and 
which can no more withhold justice from the United States 
thaii from the meanest individual. 

Circumstances may render it expedient for the United States 
to institute civil suits for the recovery of debts, or damages for 
the breach of CgntraQts due to themselves in the state courts. 
There is nothing in. the Cop^tution to restrain theina from so 
doing, nor to justify a refusal on the part of the state coiurt to 
take cognizance of them. Such suits, indeed^ are occasionally 
brought, and the United States, received as a plaintiff in the 
ordinary form, pursues them in the ordinary course to judgment 
and execution. But although the word "party" indicates a 
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defendant as well as a plaintiff, it i^ not to be understood that 
suits can be brought in any court against the United States, 
supreme head of the Union; centre of the general power; 
it cannot be amenableto a judicial tribunal, unless by its own 
express consent, and the power to give this consent must appear 
in the Constitution itself to have been granted by the people. 
An ultimate and complete sovereignty for the practical purposes 
of a government, extending over all; protecting all, and binding' 
all, is vested in them, by the confidence of the people, for the 
highest tod most salutary purposes. 

In some c6nstitutions a power is given to the legislature to 
direct modes by which suits may be brought ag^st the , 

* 

commonwealth. No power is given to congress to authorize 
suits against the United States in any case. 

A citizeix of one state is not precluded from suing a citizen of 
another state in the courts of the'.latter, nor a foreigner frpm a 
suit in the state court against a citizen of the United States, 
nor is there any thing to prevent one alien from suiiig another 
in a state court, or a citizen of one state froin suing the citizen 
of another in the courts of a third state. A. state may maintain 
a suit against an itidividtial in its own courts or in those of 
another state. If two citizens of the sSlme state claim land 
under grants of different states, the state courts are not preclu- 
ded from jurisdiction in the first instance; nor are they 
precluded fix)in holding cogmzance of a right claimed under a 
treaty or statute of the United StateiS, or ail authority exercised 
under the United States, or a suit in which is drawn in question 
the construction of any clause of the Constitution. In aU th^ 
cases a concurrent jurisdiction .exists' so far as relates td the 
language of the Constitution it^l£ 

The Constitution containing a grant of powers in many 
instances similar to those already existing in the state govern- 
ments, and some of these being of vital importance to state 
authority and state legislatures, a mere grant of such powers, in 
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affirmative terms to ecmgress, dd^u .not per se transfer an 
exclusive -sbverdgnty on snch subjects to the latter. 

On the contrary, the powers so granted would not be 
exclusive of similar powers existing in the states^ unless the 
CoiratitutioQ had expressly given an exclusive power to 
congress, or the exercise of a like powerwereprqhibited to the 
states, or there was a direct repugnancy, c^ incompatibility in 
the exerci$e of it by the states. 

In all other caseH not falling within thesje classes the states 
retain concurrent authcmty. 

There is li^is reserve, however, tha,t in cases of concurrent 
authority where the lawtsf of the states and of the- United States 
are in direct and ndanifest collision on the same sul^ect, those 
c^ the United States bdng the supreme laiw of the land are of 
paramount authority^ and the stat^ laiy s «o far, and so far only, 
as such incoiapat}bility. exists must necessarily yield.* 

The correct general positbn seems to be, that in civil cases 
. the judidal power is, iKi sidme instances^ unavicndably exclusive 
of state authority, and in maiiy others it inay be rendered so at 
the election of congress.t 

In regard to criminal . ciases, there is more difficulty. The 
same act may amount to an oflfence both against the state and 
the United States. Reostance to the kws of the United 
States, may, be accompanied with personal injuries to the 
officers. Robbing the mail*, which by act of Afml 1 3th, 1810, 
is made hi^Iy penal, and m case of a second offence^ punish- 
able with death, might be cognizable 03 highway robbery 

• Houston ». Moore, 5 Wheat. 48. l»6r story, J. 

-f- 1 lyheiton,' 33r. But the author presumes to dissent from the opmkHi 
that it is competent for congress in aU 6ther casefr to render it ezchisive. 
Surely congress cannot exclude a state from holding plea of a smt by a citizen 
of another state against the citizen of a state in which the suit was brought, 
nor by or ag^unst an ali^. Many X)ther cases'might be put in which the state 
courts could not be deprived of jurisdictioii by any act of ooiigress. • 
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under the. state laws.. Would. the offender be amenable to 
both jurisdictions, Of to only one, and which of them? One 
established rule may be resorted to as pardy affording an 
answer. The greater crime includes and absorbs . the less;* 
But thb rule does not afford a complete solution of the difficulty; 
A prose()ution may be. commenced in the state court, before 
.one is instituted in the United States court. If, for instance^ 
the officer who was beaten, commenced and persisted in a 
prosecution for the battery, it would seem that the offender 
would not be acquitted, because it appeared in evidence that 
his general object was td^ resist the laws of the United States. 
If he were prosecuted at the sama time for robbing the carrier 
of the mail, and for a common highway robbery, both of which 
are ofieiices of. the same giada> and the latter, according tp 
the laws of the state in whicji it was committed, n^ght be as 
severely punished as the former,; neither court would be 
bound to give way to the other, at least by the application of 
the rule before mentioned. A person convicted or acquitted*, 
in a court of Coo^etent jurisdiction, may plead such judgment 
in bar. of a second indictment for the same offence, but he 
cannot plead an acquittal or a conviction of an inferior oiSfence, 
in bar of an iiidictment for a higher oflfence, although each was 
part of the same actt Where, however, the offences differ 
only in name, the, acquittal may be pleaded, as a man indicted 
of murder and acquitted, is not<liable on a^ indictment of petit 
toeason for the same act, becaiise both offences are in substance 
the same ;t but when they are substantially different, though of 
equal degree, the acquittal in one does not constitute a bar to 
an indictment for the other. 
It remains then to discover some other rule or principle to . 



• Opinion Of Judge CJIiase, in Hall's Journal of Jurisprudence, 162. 
t Hawkins, b. 2. c. 39. ^ 5. ^ ftidr 
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relieve us from this embarrassment. It has been laid down 
thdtthe state courts retain their jurisdiction in all cases, wbidi 
in their nature existed before the adoption of the Constitution, 
uidesB expressly excluded, or unless the exercise d* it would 
be utterly incompatible with the authority granted to the 
Union.* In the case of offences which only arise by reasbXi 
of the Union, as^ ibr instance, treason • against the United 
States, the litate courts would Have no jurisdiction. If in the 
state courts an indictment were preferred for murder or other 
capital crinie, committed in the perpetration of treason^ it must 
give way to the jurisdietion of the United States court, ad Well 
in respect to the superiority of jurisdiction, and the greater 
extent of public concernment, as the inferior nature of the 
crime. But if the act committed, amounting at the same time 
tooffenced against both bodi^s^ were still in regard to each of 
them, of the same degree, there seems no reason why each 
should not sustain its jurisdiction. It would not contravene 
the maxiin that no one shall be twice punished for the same 
offence, for tKe offences are* different in the eye of the law, 
although the result of the same act on the part of the culprit. 
We must, indeed, avoid too broad a Construction of this 
maxim, for a double punishment for the same act, is not wholly 
unknown to the law, if the forms of proceeding and the objects 
are different; thus^ he who has cpitimitted an assault, battery, 
wounding, or maihem, on the person of another, is liable both 
to an indictment, and to a dvil action tot damages. The satis- 
faction received by the public does not prevent the injured 
party from obtaining his peculiar redress. If the iiifliction of 
punishment by the state could impede the prosebution of the 
United States in stich a case, a pardon granted by the state 
would have the same effect, yet it would be absurd to suppose 



* Federalkt, No. 82^ 4 Dallas^ Appendix, xzx. 
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tjbat a pardon granted by the state for murder cdmnuttedin 
the perpetration of treascHi, would bar the prosecution of the 
United States for. such treason. On the whole, this difficult 
question may be fiurly resoked on the principle, that imtnunity 
for one crime cannot be obtained by proving that in doing the 
aiit, the party committed another ; and further, that each copi* 
munity is entitkd, and its public officers are required, to [pro- 
secute offencies committed agauistit* 

* See the discrepaat oi>ihioiis of the judges of the Supreme Court of the 

United States in Housion v. Moore. The authctt of coone adoptsy and takits 

• . * ■ ' 

the liberty to say that in hia own judgment be preferi» thoae of the maipritgF; . «.i ^ 
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CHAPTER XXII. 






OP IMPEACHMENTS. 



We are next to consider what courts or judicial tribunals 
are created by the Constitution itself, and what have been 
created under the power to that effect given to congress. 

The language of the text is, that the judicial power of the 
United States shall be vested in (me supreme courts and in such 
iiiferior x^aurts as congress may from time to time ordain and 
establish. 

But no mention is made in any part of tliis article, otherwise 
than by way of exception as to the mode of trial, of a very 
high tribunal, which seems rather to have been supposed to 
flow from the formation of the Constitution, than to be ex- 
pressly created by it * 

The first mention of it is contained in the following words, in 
a preceding article : 7%e house of represerUatives — shall have 
the sola power of impeachment. 

In the third, section of the same article, it is said, that the 
senate shall have the sole power to try all impeachments. When 
sitting for that purpose^ they shaU be on oath or affirmution. 
When the president of the United States is tried, the chief justice 
shall preside, and no person shall be convicted unthout the concur" 
rence of two-thirds of the members present. 

27 
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Impeachments are thus introduced as a known definite 
term, and we must have recourse to the common law of Eng* 
land, for the defiaitioa of them. 

In England, the practice of impeachments by the house of 
commons before the house of lords, has existed from very 
ancient times. Its foundation is, that a subject entrusted with 
the administration of public affairs, may sometimes infringe 
the rights of the people, and be guilty of such crimes as the 
ordinary magistrates either dare not or cannot punish. Of 
these, the representatives of the people or house of commons 
cannot judge, because they and their constituents are the 
persons injured, and can therefore only accuse. But the ordi- 
nary tribunals would naturally be swayed by the authority of 
so powerful an accuser. That branch of the legislature which 
represents the people, therefore, brings the charge before the 
other branch, which consists of the nobility, who are said not 
to have the same interests, or the same passions as the popular 
assembly. 

Such is the English theory, and it well suits a government 
in which there are three distinct and independent interests, 
and in which the crown, posse^ng the power of appointing 
the high of55cers, who are most frequently the subjects of 
impeachments, has also the sole power to carry on or withdraw 
prosecutions in the orjlinary courts. For no misconduct, 
however flagrant, committed by such naen, could the people 
obtain redress, if the monarch inclined to refuse it, unless a 
mode of proceeding had been invented which did not require 
his assent, and which he could not control, and therefore, as 
heretofore observed, he. cannot defeat the inquiry by a previous 
pardon, although in the exercise of another branch of his prero- 
gative, he may delay it by adjourning or proroguing the session 
of the parliament. . 

The difference between the two governments has no doubt 
already occurred to. the reader. Our ordinary tribunals are 
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not dependent on the pleasure of him who appoints the judges, 
nor are they to be influenced by the authority of the accuser 
in a case of this sort more than in any other, for with us th^ 
people are considered as the accusers in all oases whatever. 
In England, the king is the accuser, (except in the instance 
now under consideration,) and all offences are charged to have 
been committed against his peace, his crown and dignity. 

Still less are the weight, and influence of any man, however 
exalted his station, or gieat his wealth, likely to deter our 
judges firom an impartial adpiinistration of justice. 

Yet although the reasons are not equally cogent, they will 
be found on examination sufficient to warrant the introductioni 
of the Efystem into our code. 

We shall now proceed to consider — 

1. The necessity or utility of impeachments. 

2. The necessity or utiUty of erecting a separate tribunal for 
the trial of impeachments* 

3. The propriety of rendering the senate such a tribunal. 

4. The persons liable to be impeached. 

5. The constitution of the court, its mode of proceeding, and 
the extent and effect of its judgments. 

1. The delegation of important trusts, affecting the higher 
interests of society, is always from various causes liable to 
abuse. The, fondness fifequently felt for the inordinate exten- 
sion of pow^, the influence of party and of prejudice, the 
seductions of foreign states, or, the baser appetite for illegiti- 
mate emolument, are sometimes productive of what are not 
unaptly termed political offence,* which it would be difficult 
to take cognizance of in the ordinary course of judicial 
proceedings. ^ 

2. The involutions and varieties of vice are too many, and 
too artful to be anticipated by positive law, and sometimes too 



• Federafist, No. 65. 



m 



212 OP IMPEACHMENTS. 

subtle, and mysterious to be fully detected in the limited period 
of ordinary investigation. As progress is made in the inquiry, 
new facts are discovered which may be properly connected 
with others already known, but would not form sufficient sub- 
jects of separate prosecution. On these accounts a peculiar 
tribunal seems both useful and necessary. AtribunalofaUberal 
and comprehen^ve character, confined as Uttle as possible to 
strict forms, enabled to continue its session as long as the 
nature of the case may require, qualified to \iew the charge in 
all its bearings and dependencies, and to appreciate on sound 
principles of public policy the defence of the accused; the 
propriety of such a separate tribunal seems to be plain, but not 
upon the assumed ground that the judges of the supreme court 
ivouid not possess sufficient fortitude to perform the duty, or 
sufficient credit and authority to reconcile the people to their 
decisions.* 

3. To compose this court of persons wholly distinct firom the 
other branches of government — ^to form a permianent body for 
this single purpose-^and to keep them always collected at the 
seat of government for the posable occurrence of an impeach- 
ment, would be as inconvenient as to appoint and collect 
such a body firom time to time, when an impeachment is 
determined on. 

On a review of all the departments of government provided 
by the Constitution, none will be found more suitable to 
exercise this peculiar jurisdiction than the senate. 

Although like the accusers, they are representatives of the 
people, yet they are by a degree more removed, and hold their 
stations for a longer term. Th^ are therefore more inde- 
pend^Dit of the people, and being chosen with the knowledge 



* Tlus is one of the few points in which the Mithor is compelled to differ 
from that ezcdlent work the Federalist 
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that they may, while in office, be called upon to exercise this 
high function, they bring with them the confidence of their 
constituents that they will faithfully execute it, and the implied 
compact on their own parts that it shall be honestly dis- 
charged. Precluded from ever becoming.accusers themselves, 
it is their duty not to* lend themselves to the animosities of 
party or the prejudices against individuals, which may some- 
times unconsciously induce the house of representatives to the 
acts of accusation. Habituated to comprehensive views of 
the great political relations of the country, they are naturally 
the best qualified to decide on those charges which may have 
any connexion with transactions abroad, or great political 
interests at home, and although we cannot say, that like the 
English house of lords they form a distinct body, wholly unin- 
fluenced by the passions, and remote from the interests of the 
people, yet we can discover in no other division of the govern- 
ment a greater probability of impartiality and independence. 

Nor does it form a solid objection in point of principle, that 
in this peculiar instance, a part of the legislative body should 
be admitted to exercise judicial power. In some degree all 
legislative bodies nece^arily possess such a power. We have 
seen that for sufficient cause they may expel any of their own 
members — ^they may try and punish others for attempts to 
corrupt, bribe, or intimidate them, and they may punish for 
what are technically termed contempts committed in their 
presence, in all which they act judicially. But it is sufficienti 
to close the subject, that the people at large have concluded 
that this power would be best deposited in this body. 

4. From the reasons already given, it is obvious, that the 
only persons Uable to impeachment, are those who are or 
have been in public office. All executive and judicial officers, 
fix)m the president downwards, from the judges of the supreme 
court to those of the most inferior tribunals, are included in 
this description. But in the year 1 796, a construction was 
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given to the Constitution, founded, it is believed, merely on its 
phraseology, by which a member of the senate was held not . 
to be liable to impeachment. Their deliberations, after, the 
arguments of counsel, being held in private, we can only infer 
from those arguments, that the term officers of the United 
States, as used in the Constitution, was held by a majority of 
the senate, not to include members of the senate, and on the 
same principle, members of the house of representatives would 
also be excluded from this jurisdiction. 

An amendment to the Constitution in this respect would 
perhaps be useful. A breach of duty is as reprehensible in a 
legislator as in an executive or judicial officer, and if this 
peculiar jurisdiction possesses so much value in respect to the 
' two latter, it is difficult to conceive why the public should not 
have the benefit of it in regard to the former. 

No apprehensions of partiality in favour of one of theijr own 
body need to be carried so far as to require the substitution 
of another tribunal. In England, where there is not a greater 
portion of public virtue than here, peers are necessarily 
impeached before peers, and members of the house of com- 
mons have been firequently the subjects of inlpreachment 
Judges are liable to trial for every offence before their 
brethren, and it is in no case to be presumed, that a fair and 
full administration of justice would be wanting. Of great 
public delinquencies the people do not long remain in 
ignorance. If the offences of a member of the house of 

• 

rejpresentatives were culpably passed over by his brethren, the 
people by the recurrence of the periodical election would soon 
be enabled to substitute others to prefer the accusation, and, 
being sensible of this, the house would be slow to expose 
themselves to the reproach of their constituents, and the loss 
of public confidence, by omitting to do their duty. The senate 
is obliged to receive and decide on the charge, and to -the 
strongest moral obligations is added that of an oath or 
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aflfirmation. It is not probable that the effect of these united 
impulses would be counteracted by other considerations, 
which would in themselves be criminal. 

5. The legitimate causes of impreachment have been 
already briefly noticed. They can only have reference to 
public character and official duty. The words of the text are 
treastm^ bribery ^ and bther high crimes and misdemeanors. The 
treascm contemplated must be against the United States. In 
general those offences which may be committed equally by 
a private person as a public officer, are not the subjects 
of impeachment Murder, burglary, robbery, and indeed 
all offences not immediately connected with office, except 
the two expressly mentioned, are left to the ordinary course 
of judicial proceeding, and neither house can regtdarly 
inquire into them, except for the purpose of expelling the 
memb^r. But the ordinary tribunals, as we shall see, are not 
precluded, either before or after an impeachment, from taking 
cognizcmce of the public and official delinquency. 

We have hitherto had but three instances of impeachment, 
the first of which has already been lioticed. As no decision 
was given on the merits, it is impossible to say whether the 
charges, which were chiefly founded on a conspiracy to invade 
the territories of the king of Spain, with whom the United 
States were Ett peace, and to excite the Creek and Cherokee 
Indians to concur in the outrage, would have been deemed by 
the senate sufficient, if proved, to support the impeachment 
The second, on which a constitutional conviction took place, 
was against a judge of a district coiu-t, and purely for official 
misconduct The third was against a judge of the supreme 
court, and was also a charge of official misconduct. It termi- 
nated in an acquittal, there not being a constitutional majority 
against hiin on any one article. 

As articles of impeachment can only be exhibited by the 
house of representatives, if it should happen that the senate in 
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the course of ihdr executive ' functions or otherwise, became 
apprized of unlawful acts committed by a public officer, and 
in their opinions, meriting at least a public inquiry, it would 
be their duty to communicate the evidence they possessed, 
whether actual or presumptive, to the house of representatives, 
but the bare conmiunication is all that would be consistent 
with their duty. They would cautiously avoid to recommend 
or suggest an impeachment, and the same would be the course 
pursued by the pjeadent. 

Articles of impeachment need not to be drawn up with the 
precision and strictness of incfictments. They must however 
be distinct and intdligible. No one is bound to answer to a 
charge so obscure and ambiguous that it cannot be understood. 
Additional articles may be exhibited ^ perhaps at any stage of 
the prosecution; certainly before the defendant has put ia his 
answer or plea. 

No precise number of senators is required to constitute the 
court, but no person can be convicted without the concurrence 
of two-thirds of the members present. The vice president 
being the president of the senate, pre^des on the trial, except 
when the president of the United States is tried. As the vice 
president succeeds to tiie functions and emoluments of the 
pre^dent of the United States whenever a vacancy happens in 
the latter office, it would be inconsistent with the implied purity 
of a judge that a person under a probable bias of such a nature 
should participate in the trial — ^and it would follow that he 
ought wholly to retire fix)m the court. It is not stated in the 
Constitution whether the president of the senate is on the trial 
of an impeachment restricted, as in l^slative cases, to the 
casting vote. As he is constituted one of the judges by being 
appointed to preside without any restriction, the fair inference 
would be, that he is entitled to vote like the other judges, but 
on the trial last mentioned of a judge of the Supreme Court, the 
vote of the vice president does not appear in the printed journal. 



• 
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The defendant is entitled to the benefit of counsel — but it 
is not necessary that he should be personally present; the 
trial may proceed in his absence if he has had due notice to 
appear. 

The consultations of the senate, as well upon incidental 
points as on the main questions, are conducted in private, but 
the judgment is rendered in public. 

The judgment is of a Umited and peculiar nature — it extends 
no further than to removal fix)m office, and disqualification to 
hold and enjoy any office of honour, trust, or profit, under the 
United States. 

Herein we may perceive the importance and utility of this 
system under our regulations. In England impeachments may 
be prosecuted for capital crimes and the court may award 
capital punishment, of which many instances occur in the 
history of that kingdom. Lord Strafford in the reign of Charles 
L and Lord Stafford in the reign of Charles IL were beheaded 
on the sentences of the cowrt which decided without the aid of 

• 

a jury, and both of them have been considered rather as victims 
to the spirit of the times, than as merited oblations to justice. 
But with us, although the party accused may be found guilty 
of the highest crime, his life is not in danger before this tribunal, 
and in no cases are his liberty and property affected: indict- 
ment, trial, judgment, and punishment, still await him according 
to the usual course of law. 

Why then, it may be asked, has this system been introduced, 
and why, if the firmness and integrity of the ordinary tribunals 
cannot be overpowered by any supposed influence of character, 
wealth, or office, have we deemed it expedient to copy from a 
foreign nation an institution for which there is not the same 
necessity, and which we do not allow altogether to produce the 
same effects? One answer is, that the sentence which this 
court is authorized to impose cannot regularly be pronounced 
by the courts of law. They can neither remove iK)r disqualify 

28 



218 OP IMPEACHMENTS. 

the person convicted, and therefore the obnoxious dficer might 
be continued in power, and the injury sustained by the nation 
•be renewed or increased, if the executive authority were 
perverse, tyrannical, or corrupt: but by the sentence wtuch 
may be given by the senate, not only the appointment made by 
the executive is superseded and rendered void, but the same 
individual may be rendered incapable of again abusing an office 
to the injury of the public. It is therefore right and proper that 
the president should be disabled from granting a pardcm, and 
restoring the offender to his former competency; but there is no 
restraint on his pardoning when a conviction in the common 
course ensues, for such pardon extends only to the punishment 
which is then pronounced, and does not affect the sentence of 
ttie senate. 

We may perceive in this scheme one useful mode of remov- 
ing frcMn office him who is unworthy to fill it, in cases where 
the people, and sometimes the presid^fit himself would be 
unable to accomplish that object A commission granted 
during good behaviour can only be revoked by this mode of 
proceeding. But the express words of the Constituti(Hi qJso 
extend to the president and vice prei^ent, vrho partake of the 
legislative capacity, and are chosen by the people. When 
this corrective jurisdiction is thus applied ; when it reaches all 
judicial officers, all civil officers appcnnted by the president 
during pleasure, and involves in its grasp the' vice president 
and the president himself, it is difficult to conceive that it was 
inteftded to Exempt men whose treachery to their countiy 
mi^t be productive of the most serious disasters, because they 
do not come precisely within a verbal description supposed to 
be exclusively applicable to those who, -except in the two 
instances of specific enumeration, receive commissioiiis from 
the president. A member of either house of the legislature 
betraying his trust and guilty of the most culpable acts of an 
official nature is, under the decision of the senate, liable, indeed. 
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to expulsion, but not to impeachment ; liable to the ordinary 
course of legal proceedings, but not to disqualification. Yet as 
fix)m the judgment of this high tribimal there is no appeal ; as 
the decision which has been g^ven in the case adverted to is a 
judicial one, and probably will be held binding on themselves 
on all future occasions, we must now receive it as the settled 
construction of the Constitution. 

Whether an amendment of the Constitution in this respect 
will ever be made, is not for the author to anticipate. 



CHAPTER XXIII. 



OP ANOTHER SPECIAL JURISDICTION^ 



There is another species of courts having a special juris- 
(£ction, from which trial by jury is also excluded, yet whose 
power extends to pecuniary mulcts, deprivation of office, im- 
prisonment, personal chastisement, and even loss of Ufe. It 
will be at once perceivcfd that we allude to courts martial. 

Although not expressly mentioned in the Constitution, the 
power to institute them is unquestionably given by the authority 
vested in congress to make rules for the government and regu- 
lation of the land and naval forces, and the amendment here- 
tofore noticed, which before a person shall be held to answer 
for a capital or otherwise infamous crime, requires a present- 
ment or indictment by a grand jury, excepts the land and naval 
farces^ and the militia when in actual service in time of war or. 
public danger^ thereby indirectly recognising the establishment 
and the efficient powers of courts martial. 

Congress has reasonably and moderately executed this 
power, but the details are inconsistent with the plan of this 
work. The subjects of a court martial are only those who fall 
within the above descriptions. Martial employment creates 
martial law, and requires martial courts. On the civil class 
of the community, it can never operate, except perhaps in one 
instance, which on our part, could not well apply to one of our 
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own citizens or inhabitants. It is a settled principle of the 
laws of war that a spy may be put to death. One detected in 
his obnoxious employment within our lines in time of war, 
although not himself a soldier, is a legitimate subject of this 
severity ; and upon the same principle we should be bound to 
admit the right of the enemy to execute any of our citizens or 
soldiers, apprehended by them in the performance of the same 
act 

We have heretofore adverted to the procedure of president 
Madison in the case of a citizen of the United States who had 
joined the enemy during the late war, and was apprehended as 
a spy within our lines on the frontiers : the course pursued by 
his directions, was both humane and consistent with the true 
principles of law. It gave to the individual the fairer prospect 
of acquittal on a trialby jury, accompanied with all the guards 
and precautions allotted to charges of treason ; while it more 
extensively enforced a principle of which all should be apprized, 
that it is lawful for no one to desert his country in the hour of 
her danger, and lift a parricide arm against her. 



CHAPTER XXIV. 



OF GENERAL TRIBUNALS. AND FIRST OP THE SUPREME 

COURT. 



A VIEW of the general system will now be taken. 

The only tribunal expressly noticed in the ConstitutiQn 
is the Supreme Court, whose power is co-extensive with 
all the exigencies of the government, and pervades every 
part of the United States, and the territories belonging to them. 
In many particulars, however, it possesses only an appellate 
jurisdiction ; in a few, its jurisdiction is original. 

In the latter are embraced all cases affecting ambassadors^ 
other public ministers and consuls^ and those in which a state 
shall be a party. 

Cases of the first description may be either civil or criminal. 
The protection afforded by the laws of nations to (Uplomatic 
functionaries, extends, however, so far that it is not easy to 
conceive any case in which a person invested with that high 
character can be subjected either to criminal or civil proceed- 
ings. But he may be entitled to prosecute others — ^he may 
have received outrages or insults affecting his national charac- 
ter, for which redress may be justly due. The United States, 
who are responsible to foreign nations for their ministers 
receiving all due respect, and an almost unUmited freedom in 
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the exercise of their functions, supply the proper means lor 
these purposes, by taking on tbemsdves and vesting in their 
highest tribunal, the cognizance of such cases. When tiie 
proceedings sure against one of these officers, we must consider 
the jurisdiction of the United States as being fix)m its own 
nature exclusive of the state courts. 

It may pot be equally clear, if he should be the complain- 
ant, and seek redress in either a criminal or dvil case in the 
forum of a state, that the latter could not take cognizance of 
iu The unity of the system would perhaps be better pro- 
moted, if the state courts were authorized to decline the cog- 
nizance of all such cases. The United States are responsible 
$0 fcireign nations for the due administration of justice in thdr 
own tribunals only, and it might involve them in some difficul- 
ties, if state courts, whose judges they do not aiqxsint, and 
whom on account of malconduct they could not impeach, 
were to intermeddle even on the application of the minister 
himself in cases of this nature. But if the state courts are 
Qot prolubited by their own constitutions, it does not appear 
that they could justly refuse thw assistance to a foreign minis- 
ter who thought it expedient to apply to them, although per- 
baps some political inconvenience may occur to the mind 
reflecting on the possibility of widely different views being 
entertained on the same subject by a state court and a court 
of the United States. 
- Congress"^ ha3 declared the jurisdiction of the Supreme Cpinl 
to be exclusive in all such suits or proceedings iig'atW ambas- 
-sadocs or other public mirasters, iheir domestics, &c. as a couxt 
of law can have or exercise consistently with the law of 
nations, but they faave^oiie no further. 

Such casp/S certamly come within the terms used in the Con- 



• By the act of 24th Sept. 1789. 
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stitution affecting ambassadorsj SfCy and such jurisdiction must 
have been intended to be exclusive. 

The power given to congress to define and to punish 
offences against the law of nations, has been partly executed 
by congress,** — offering violence to the person of an ambassador 
or other public minister, and suing out process against him or 
his domestics, are declared to be offences subjecting the parties 
to fine and imprisonment. Having been defined by con- 
gress, they may properly be said to arise under the Constitu- 
tion and to be cognizable under the authority of the United 
States. But other violations of the law of nations than those 
expressly enumerated, may be committed, and if it is a sound 
doctrine, (which is intended to be hereafter examined,) that 
the criminal jurisdiction of the courts of the United States is 
confined to cases expressly provided for by statute, either such 
offences, however flagrant, must go unpunished, and the United 
States incur a liiational disgrace, or the state courts must be 
resorted to. 

In respect to civil suits, when a foreign minister may sue an 
alien, the jurisdiction is confessedly concurrent,t but it would 
seem that if a foreign nation brought a civil suit in a court of 
the United States, it ought to be in the supreme court, although 
here also it is apprehended that the state courts might 
sustain it. 

The reason for pla,cing consuls on the same footing, deserves 
inquir}'. Consuls are not diplomatic fimctionaries, or political 
representatives of a foreign nation. Their general character 
as that of commercial agents. They may be citizens <x 
subjects of the foreign power, or they may be citizens and 
permanent inhabitants of the United States. The pread^t 
may, at his discretion, acknowledge their capacity or refuse 



Act of April 30, 1790. -j- Act of Sept. 24, 1789. 
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to do so. When he deems it expedient, he may revoke the 
admission of tbem,"^ by which act they would be at once 
stripped of theiir privileges and immunities, and reduced to the 
level of private persons. 

It may sometimes happen, that a consul in the absence of 
the proper minister of his country, may be charged with higher 
national duties, but in this case, the greater character absorbs 
the smaller. 

In respect to the citizens or subjects of their own nations, 
they are sometimes admitted by the nation which receives them 
to exercise functions partaking of a judicial nature, but they 
cannot be carried so far as to affect others, nor be exercised 
at all without the permisidon of the government And their 
procedures must be distii^isbed from a court, or an establish- 
ment in the nature of a court, affecting the interests of any 
others than the nation to which the consul belongs. In the 
year 1793, the French consuls attempted to exercise prize 
jurisdictions in the United States over captures made from the 
British, with whom France was at war; but the supreme court 
at once decided, that no foreign power can of right institute 
or erect any court or judicature of any kind within the United 
States, unless warranted by and in pursuance of treaties.! 

But whether such functions are permitted and exercised or 
not, the other trusts and duties of consuls require that they 
should be treated with much respect. The sovereign who 
receives them, tacitly engages to afford them all the freedom 
and protection necessary to enable them to execute their func- 
tions, without which the admission would be illusory and vain.| 

What may be done in some other countries by the mere 
grant of the executive magistrate, must with us be effected by 
constitutional or le^slative provisions ; and therefore, although 



* Case of Du Plaine, consul at Boston, in 1793. 

t 3 Dallas, 6. i Vattel, 1. 2. ^ 34. 
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a total exemption from civil and criminal process is not 
required by the natjure of the office, yet a limitation of the 
general judicial power operating to a certain degree as a 
national protection, was deemed expedient, and cannot be 
disapproved. 

The legislative provisions that have been made in respect to 
them, may be considered as founded oh the same article in the 
Constitution. If the law of nations considers them as entitled 
to protection, offences against them fall within the class of 
offences against the law of nations. 

Cases in which a state shall be a party ^ originally signified 
those in which a state was either plaintiff or defendant, as well 
suits brqught by a state against individuals as those by indi- 
viduals against a state, and also those in which the controversy 
was between two states ; but the Constitution having since 
been altered,* and a state being no longer liable to a private 
action, this provision must be confined to the other two cases. 

General expressions must always be construed according to 
the subject It has been justly decided that' the words ca^es 
in law or equity y apply as well to criminal as to civil matters,! 
but it cannot be conceived that a state was intended by the 
Constitution to be able to prosecute in the Supreme Court of the 
United States one of its own citizens for an offence committed 
against itself, although it might have the power to institute in 
that court a suit on a civil contract either between itself and 
its own citizens, or citizens of another state, or foreigners. 

In all other cases^ the Supreme Court possesses jurisdiction 
only by appeal or writ of error ; that is, it may revise and 



* The eleventh amendment U in these words: " The judicial power of the 
United States shall not be construed to extend to any suit in law or eqmty 
commenced or prosecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state." 

t 6 Wheaton, p. 399. 
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cx)rrect the proceedings in a cause instituted in an inferior 
tribunal, but cannot originate a cause ; and the power thii9 
withheld fix)m it by the Constitution cannot be given to it by 
the legislature. When an instrument oiiganizing a judicial 
system, divides it into one supreme and so many inferior <x>urt$ 
as the legislature may ordain and establish ; then enumerates 
its powers, and proceed so far to distribute them as to define 
the jurisdiction of the Supreme Court, by declaring the cases 
in which it shall have original jurisdiction, and those in which 
it shall have appellate jurisdiction, it follows, that in one class 
its jurisdiction is original and not appellate, and that in the other 
it is appellate and not original,* 

It has already been observed, that it does not rest with 
congress to give a binding construction to the Constitution. 
It can neither diminish nor enlarge the powers of the Supreme 
Court 

By the act of the 24th of September, 1789, congress 
undertook to vest in the Supreme Court, the power to issue 
writs of mandamttSj in cases warranted by the usages and 
principles of law, to any courts appointed by, or persons 
holding office under, the authority of the United States. In a 
case which did not come within the description of original 
jurisdiction, contained in the Constitution, a mandamus was 
moved for in the supreme court, to be directe^d to a person 
holding an office under the authority of the United States, 
and therefore the case was within the letter and spirit of 
the act of congress ; but the act was, in this respect, clearly 
held to be unconstitutional and void, and the mandamus was 
refused.! The same act provides, that the supreme court shall 
have power to issue writs of habeas corpus, where persons are 
in custody, under or by colour of the authority of the United 
States, or are committed for trial before some court of the 



* 1 Cranch, 175, Marbury v. Madison. t ^^^^' 
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same. A writ of habeas corpus was moved for, in a ease 
where the prisoner was committed by the circuit court of the 
District of Columbia, on a charge of treason against the 
United States. The writ was granted because it amounted 
only to a revision of the deci^on of an inferior court of the 
United States,* and therefore was of an appellate nature. 



* £x parte BoUmati, 4 Crancb, 75. 
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CHAPTER XXV. 



OF TRIBUNALS INFERIOR TO THE SUPREME COURT. 



In respect to all the other subjects of the judicial power, the 
original jurisdiction is vested in the inferior tribunals ordained 
and established by congress, which consist of circuit courts, 
district courts, and territorial courts. These are all courts of 
the United States — the judges are appointed by the president 
— ^their power is limited to the power which is possessed under 
the Constitution of the United States — ^and the decisions of 
them all may be ultimately reviewed, reversed, or affirmed in 
the supreme court. But congress has undertaken, in some 
instances, to vest in state courts a power of proceeding for 
offences committed against the United States, which has pro- 
duced a question of considerable magnitude, not yet definitively 
settled. Some of the state courts have refused to exercise this 
jurisdiction, and there seems much weight in their objections. 

The principle on which the judicial power of the Constitution 
is founded, has already been observed to be, its forming an 
integral part of the system of government. It was deemed as 
necessary to keep the judicial powers of the states and the 
United States separate and distinct, as the legislative and 
executive powers. 

To admit the state courts to a share of the judicial powers 
of the United States in criminal cases, would tend, it was 
supposed, not only to break down those barriers which were 
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deemed important to the self-preservation of the United States, 
but would produce perplexity and confusion, dangerous to the 
harmony of both. 

The office of congress is to appoint those courts which are 
to receive the powers vested in the United States, not to grant 
those powers to the courts. Congress are not the donors, but 
the mere agents of distribution. Impressions sometimes arise, 
and consequences often flow from *the latter capacity, wliich 
do not regularly attiend the former. The gratification of mak- 
ing donations cannot be enjoyed by those who are only the 
agents to distribute, and when not only that which is to be 
distributed is precisely defined and limited, but those who are 
exclusively to receive it are exactly described, there seems so 
little latitude in the power as to excite some surprise that it 
ahould have been carried so far. But the motives for it were 
of the best kind. It was deemed a convenience to individuals 
to give them a forum as near to their residence as possible : it 
was also perhaps considered indicative of a confidence in the 
state governments, and if the Constitutibn had been accommo- 
dated to these principles, this donation of power might have 
been justifiable, but unless the vesting jurisdiction in a tribunal 
already ordained and established by a state, can be considered 
as ordaining and establishing a court by congress, the objec- 
tions to this well meant measure seem insurmountable. 

This is not, however, to be confounded with the legal prin- 
ciples that arise when an act amounts to an offence both 
against the state and the United States. As congress cannot 
in one case confer jurisdiction, they cannot in the other abridge 
it; hence those acts of congress providing for the punishment of 
counterfeiting the current coin of the United States,* and forgery 
of the notes of the bank of the United States,! which declared 



• Act of Ap^ 21, 1806. 

t AcU of Febnuiy 24k 18Qr, »d April IQ, 1816. 
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. that nothing therem contained should be construed to deprive 
the state courts of jurisdiction under the laws of the several 
states of offences made cognizable therein, were strictly consti- 
tutional and proper. 

In no case can the circtiit or district courts exercise jurisdic* 
tion, unless it be so provided by congress. The judicial part 
of the (Constitution, except so far as relates to the supreme 
court, must be set in motion by congress. It is, therefore, 
proper to show to what extent the power has been exercised 
by congress, observing at the same time that nothing prevents 
them from extending the jurisdiction of those or other courts 
which they may hereafter ordain and establish, provided they 
do not exceed the limits of the Constitution. 

The original jurisdiction of the circuit court now extends to 
suits in which the United States are plaintiffit or petitioners, to 
suits between citizens of different states and those in which an 
alien is a party, to suits relative to patents granted under the 
authority of the United States, and to suits brought by or 
against the Bank of the United States. 

In criminal cases the circuit court has original jurisdiction 
of all crimes and offences cognizable under the authority of the 
United States, except, as we have seen, proceedmgs against 
ambassadors and other public ministers or their domestics, 
which, whenever a court of law can exercise a jurisdiction 
consistently with the law of nations, are reserved for the 
supreme court 

The original jurisdiction of the district court in civil cases 
includes all causes of admiralty and maritime jurisdiction ; 
seizures under laws of impost, navigation or trade of the United 
States, made on waters navigable from the sea by vessels of 
ten or more tons burthen, within their respective districts or on 
the high seas ; seizures on land, or other waters than aforesaid; 
penalties and forfeitures ; suits brought by an alien for a tort 
only in violation of the laws of nations, or a treaty of the United 
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States ; suits at common law where the United States sue, and 
the matter in dispute amounts, exclusive of costs, to one hundred 
dollars ; suits against consuls or vice consuls. 

In criminal cases, cognizance is given to the district courts 
of all crimes and offences cognizable under the authority of the 
United States, committed within their respective districts, or 
on the high seas, when whipping not exceeding thirty stripes, 
a fine not exceeding one hundred dollars, or a term of 
imprisonment not exceeding six months is to be inflicted,* and 
with this qualification it may sustain prosecutions against 
consuls or vice consuls. 

In respect to the latter, it deserves notice, that this legisla- 
tive provi^on subjecting them in certain supposed cases to the 
jurisdiction of the lowest court in the Union, is somewhat at 
variance with the high rank that they are placed in by the 
Constitution. It cannot, however, be said to be inconsistent 
with the Constitution itself, which in respect to all the juris- 
diction of the supreme court contains nothing exclusive of the 
inferior courts of the United States, yet the entire omission of 
this clause, which, qualified as it is, is really inoperative, would 
have better harmonized with the principles manifestly kept in 
view by the Constitution. 



* This part of the criminal jurisdiction of the district court b as yet a dead 
letter. There is no crime or ofF(^nce against the United States, for which a 
punishment within the limits above mentioned is prescribed. It cannot be 
understood that prosecutions for offences punishable by the acts of con(p«s8 
in a more severe manner, can be sustained with a laew to the judgment of 
the court being reduced within these limits. 






CHAPTER XXVI. 



REMOVAL FROM STATE COURTS. 
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Other parts of the judicial power are by acts of congress 
provided for as follows : — 

If a suit be commenced in a state court against an alien, or 
by a citizen of the state in which a suit is brought against a 
citizen of another state; the defendant may have the benefit 
of the unbiassed judicatures of the Uqited States, by removing 
the suit into the circuit court of the same district, provided it 
be done immediately, for the complainant ought not to suSer 
by the hesitation or delay of his opponent — ^but if the alien or 
citizen of another state has commenced the suit, he cannot 
afterwards remove it, for he is bound by his own election, nor 
can the defendant remove it, for he is .not to be ap{»rehensive 
of the injustice of the courts of his own state. 

If there is a controversy in a state court respecting the title 
to land between two citizens, of the same state, and either 
party shall m^e it appear to the court, that he claims and 
shall rely upon a right imder a grant from a state other than 
that in which the suit is pending, and the other party claims 
under a grant from the last mentioned state, the party claiming 
under the grant first mentioned, whether plaintiff or defendant, 
may remove the suit to the circuit court for the same district, 

30 
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but neither party so removing the cause, shall be allowed 
to plead or give evidence on the trial in the circuit court of any 
other tide than that by him so stated as the ground of his 
claim. This is perfecdy consistent with the principle, that in 
all controversies the most impartial tribunal that can be 
formed, shall be selected, and the propriety of adopting this 
somewhat circuitous mode, instead of ens^bling the claimant 
under the grant of another state to bring his action at once 
in the United States court, arises from the juridical rule that 
the defendant, unless some express provision is made to 
compel him, shall not at law be obliged to show on what title 
he relies, before the commencement of the trial. A citizen of 
another state or an alien, (in those cases where an alien may 
hold land,) is not obliged nor indeed allowed to adopt this 
course, because he may commence his suit in the United 
States a)urts or remove it there, as noticed before, immediately 
on its being commenced against him, and it is his own folly 
not to avail himself of this benefit in the first instance. 

No other court of the United States than the supreme court 
can entertain a suit brought by a state, either against another 
state or against individuals. In this respect, congress has no 
fturther legislated than to declare that the jurisdiction of the 
supreme court shall be exclusive, except between a state and 
its citizens. This inference would indeed flow from the words 
of the Constitution, which could never be so construed as to 
prevent a state from suing its own citizens, or those of other 
states or aliens, in its own courts. In regard to suits against 
states, they were unknown before the Constitution, and since 
the amendment already adverted to, the only remaining class 
is above the jurisdiction of the circuit courts. 

Jurisdiction by way of appeal or writ of error, according to 
the nature of the case, is given to the circuit from the district 
court, and to the supreme firom the circuit court But a 
pecuniary qualification is annexed both to the original and 
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appellate jurisdiction in most cases. The district court has 
cognizance of all civil suits brought by the United States 
where the matter in dispute, exclusive of costs, amounts to one 
hundred dollars. The original jurisdiction of the circuit court 
is described as applying to cases where the matter in dispute, 
exclusive of costs, exceeds five hundred dollars. Yet it would 
seem, that if any sum exceeding three hundred dollars was 
found due, the court could sustain the jurisdiction, although 
the plaintiff would be liable to costs. To sustain the jurisdic- 
tion on a suit for the violation of a patent right, any dum, 
however small, that may be recovered, is sufficient 
To sustain the jurisdiction of the Supreme Court on writs of 
» error, the matter in dispute, exclusive of costs, must exceed 
two thousand dollars. There is perhaps too much dispropor- 
tion in these sums, and there seems little reason for excluding 
a stranger or a citizen of another state from the benefit of a 
revision of the judgment, for any sum below five hundred 
dollars. No pecuniary limit is adverted to in the Constitution, 
and although there' is weight in the suggestion that the dignity 
of a court is impaired by giving an ear to trifling controversies, 
yet the humblest suitor is entitled in some shape to relief; and 
the principle on which the classification of the subjects of 
judicial cognizance is founded, ought not to be impaired by a 
standard of value, which to a poor man may amount to a denial 
of justice. 

In this diaptei', there is (as occasionally elsewhere) a 
deviation fi-om the original plan of confining ourselves to an 
exposition of the Constitution. The legislative developement 
of principles, briefly expressed in the great text, when it cor- 
rectly e^cplains and applies those principles, is highly useful. 



CHAPTER XXVII. 



OP THE PLACES IN WHICH THE JURISDICTION IS TO BE 

EXERCISED. 



Having thus shown the subjects to which this jurisdiction 
extends, and the courts among which- it is distributed, we 
shall proceed to consider the places in which it is to be 
exercised, and the rules and principles by which it is to be 
administered. 

The geographical limits of the United States and those of 
the territories, are subject to the jurisdiction of all the courts 
of the United States, in all matters within the scope of their 
authority. 

For the better administration of justice, the United States 
are divided into districts, in forming which, the convenience 
of suitors is chiefly consulted. It has ever been a principle 
with us, to bring justice as much as possible home to tiie 
doors of the people. These districts may be altered at the 
pleasure of congress. The jurisdiction of the particular courts 
13 of course confined to them. But some courts possessing 
only a special jurisdiction as to the subject, are without 
restriction as to t^ie place. Siich is the senate in respect 
to impeachments, both houses when acting judicially in 
respect to contempts and breaches of privileges, and courts 
martial. 
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The extent of the adimralty jurisdiction at sea, has already 
been noticed. 

In these the subjects are Umited, but a general jurisdiction 
appertains to the United States over ceded territories or 
districts. 

If the land, at the time of cession, is uninhabited, except by 
the Indians, of whose poUty we take no account, it is in the 
power of congress to make such regulations for its government 
as they may think proper. Whoever subsequently becomes an 
inhabitant, is of coui'se bound to conform to the system which 
may be thus estabhshed; if there be a number of civilized 
inhabitants previously settled there, enjoying the advantages of 
a particular code of laws, they have a just right to claim a 
continuance of those laws. Thus in the first cession of this 
kind, which was from the states of Massachusetts, Connecticut, 
New York, and Virginia, amf formed what was ternied the 
territory North-west of the Ohio, there was a saving to the 
French and Canadian inhabitants, and other settlers of the 
Kaskaskias, St Vincents, and the neighbouring villages, who 
had theretofore professed themselves citizens of Virginia, of the 
laws and customs then in force among them relative to the 
descent and conveyance of property, and in the treaty by which 
Louisiana was ceded to the United States in 1 803; it was 
expressly stipulated that the inhabitants should retain their* 
ancient laws and usages. 

With these restrictions, congress has always been considered 
as entitled not only to regulate the form of government, but also 
to reserve to themselves the approbation or rejection of such 
laws, as may be passed by the legislative power which they 
may establish. In regulating the government of the territory 
north-west of the Ohio, which was the act of congress under the 
confederation, and which has be^nthe model of most of the 
subsequent regulations of the same nature, it is declared that 
the governor and judges who, until the population amounted to 
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five thousand male inha^bitants, were to compose their l^isla- 
ture, should adopt such laws of the original states as might be 
necessary and suitable to their circumstances, which, unless 
disapproved by Congress, should be in force until the organiza- 
tion of a general assembly, which was to take place when the 
population reached the number before mentioned. These laws 
may therefore be considered as emanating from the United 
States, and the judicial authority is to be regarded as the 
judicial authority of the United States. 

In respect to those portions of land which become the 
property of the United States for the purposes of arsenals, 
dockyards, &c. it may be observed, that exclusive le^slation 
generally implies exclusive j urisdiction. Yet the peculiar nature 
of this possession may require some qualification, and^ therefore, 

a reservation by a state of the power to serve its civil and 

• 

criminal process therein by its own officers, is not objectionable. 
It prevents the particular spot from becoming a sanctuary for 
criminsds or debtors, and bora the assient of the United States 
it results, that the state officers, in executing such process, act 
under the authority of the United States.* Indeed, a general 
provision to this effect has been made by an act of congress,! 
although no reservation be made by the state. 

The power of exercising exclusive legislation over such 
districts as should become the seat oi* government, like all 
others which are specified, is conferred on congress, not as a 
mere local legislature, but as the legislature of the Union, and 
cannot be exercised in any other character. A law passed in 
pursuance of it is the supreme law of the land; is binding as 
such on the states, and a law of a state to defeat it would be 
void. The power to pass sudh a law, carries with it all thos6 
incidental powers which are necessary to its complete and 



* Commonwealth r. Clary, 8 Mass. 72* 
t Act of March 2, 1795. 
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effectual execution ; and such law may, it seems, be extended 
in its collateral operation throughout the United States, if 
congress think it necessary to do so. But if it be intended to 
gtwe it a binding efficacy beyond the district, language show- 
ing this intention ought to be used, especially if if is to 
extend into the particular states, and to limit and control their 
penal laws.* 

So also ihb power vested in bongress to legislate exclu- 
sively within any other place ceded by a state, carries with it 
aright to make that power effectual. They may therefore 
provide by law for apprehending a person who escapes from 
a fort, &c. sdler committing a felony, and for conveying him to 
or from any other place for trial or execution. So they may 
punish those for misprision of felony, who, out of a fort conceal 
a felony committed within itt 

Where a fortress within the acknowledged limits of a state, 
was surrendered under the treaty of 1794 with Great Britain, 
and was afterwards constantly possessed and garrisoned by 
the United States, but was never purchased from the state 
by the United States, or ceded to , the latter* by the former^ 
the United States do not possess the right of exclusive 
legislation or exclusive jurisdiction over such fortress, but 
crimes committed therein may be punished under the laws 
8|.nd by the courts of the state. To give the United States 
exclusive legislation and jurisdiction over a place, there 
must be a free cession of the same, for one of the purposes 
specified in the Constitution. They cannot acquire it tor- 
tiously or by disseii^ of the state, or by occupancy with 
merely the tacit consent of the state, when such occupancy 
is as a military post, though obtained after a treaty by which 



• Cohens v. Virginia, 6 Wheaton» 264. See United States v, Moore, 3 
Cranchy 159. 
t 6 Wheaton, 264. 
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fordgn garrisons were withdrawn from our posts. And 
the rule is the same, although the title to such place be 
vested in the United States, by purchases from individuals, 
and it has been occupied by them as a military post; for if 
there has been no cession by the legislature of the state to 
the United States, the right of legislation and jurisdiction 
over such place, remains exclusively in the state where it is 
situated.* 



* 1 Hall's Journal of Jurispradence, p. 47. 
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OF THE APPELLATE JURISDICTION. 



The general expressions of the Constitution are, that the 
supreme court shall have appellate jurisdiction in all cases of 
law and equity^ both as to lay) and fact^ with such eocceptions 
and under such regulations as congress shall make^ of all contro- 
versies to which the United States shall be a party; contro- 
versies between two or more states; between a state and citizens 
of another state; between citizens of different states; between 
citizens of the same state claiming lands under grants of 
different states^ and between a state or the citizens thereof and 
foreign states^ citizens or subjects. 

The power given to except and to regulate does not — ex vi 
termini — carry with it a power to enlarge the jurisdiction ; so 
far therefore as it relates to the subjects of jurisdiction, we 
must consider it as confined by the enumeration of them. 

But on another question the Constitution is not equally 
explicit. It is not said whether the revision of the sentences 
of other courts extends to state courts, or is limited to the 
courts of the United States. Some discussions took place on 
this subject in the state conventions, and the question was not 
perhaps entirely at rest till the year 1821, when it again arose 

31 
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in the supreme court, received its close attention, and it is 
presumed, its final decision. 

The clear and convincing elucidations of the chief justice 
would suffer by abridgement, and could not be improved by 
the substitution of other language. 

He observes that the United States for many and most 
important purposes form a single nation. 

** In making peace, we are one people. In all commercial 
regulatbns, we are one and the same people. In many other 
respects, the American people are one, and the government 
which is alone capable of controlling and managing their 

interest in all these respects, is the government of the Union, 

* 

and in that character the people have no other. America has 
chosen to be in many respects and to many purposes a nation ; 
and for all these purposes, her government is competent and 
complete. The people have declared, that in the exercise 
of all powers given for these objects, it is supreme. It can, 
then, in affecting these objects, legitimately control all indi- 
viduals or governments within the American territory. The 
constitution and laws of a state, so far as they are repugnant 
to the Constitution and the constitutional laws of the United 
States, are absolutely void. These states are constituent 
parts of the United States. They are members of one great 
empire — for some purposes sovereign; for some purposes 
subordinate. 

" In a government so constituted, is it unreasonable that the 
judicial power should be competent to give efficacy to the 
constitutional laws of the legislature? That department can 
decide on the validity of the constitution or law of a state if it 
be repugnant to the Constitution or to a law of the United 
States. Is it unreasonable that it should also be empowered 
to decide on the judgment of a state tribunal enforcing such 
unconstitutional law ? Is it so very unreasonable as to furnish 
a justificatuojKJMiMUlJ^^ y^osds of a constitution ? 
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'^ When a government is confessedly supreme, in respect to 
objects of vital interest to the nation, there is nothing incon* 
sistent with sound reason, or incompatible w^ith the nature of 
government^ in making all its departments supreme, so far as 
respects those objects, and tao far as is necessary in their 
attainment. The exercise of the appellate power over those 
judgpients of the state tribunals which may contravene th^ 
Constitution or laws of the United States, is essential to the 
attainment of those objects. 

" The. propriety of entrusting the construction of the Con- 
stitution, and laws made in pursuance thereof, to the judiciary 
of the Union, has not, as yet, been drawn into question. It 
seems to be a corollary from this political axiom, that the 
federal courts should either possess exclusive jurisdiction in 
such cases, or a power to revise the judgment rendered in 
them by the state tribunals. If the federal and state courts 
have concurrent jurisdiction in all cases arising under the 
constitution, laws, and treaties of the United States; and if a 
case of this description, brought in a state court, cannot be 
removed before judgment, nor revised after judgment, then the 
construction of the constitution, laws, and treaties of the 
United States, is not confided particularly to their judicial 
department, but is confided equally to that department, and to 
the state courts, however they may be constituted. * Thirteen 
independent courts,^ says a very celebrated statesman, (and we 
have now more than twenty such courts,) ^of final jurisdiction 
over the same causes, arising upon the same laws, is a hydra 
in government, from which nothing but contradiction and 
confusion can proceed.' 

^^ Dismissing the unpleasant suggestion, that any motives 
which may not be fairly avowed, or which ought not to exists 
can ever influence a state or its courts ; the necessity of uni- 
formity, as well as conectness in expounding the Constitution 
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and laws of the United States, would itself suggest the pro- 
priety of vesting in some single tribunal, the power of deciding 
in the last resort^all cases^in which they are involved. 

"We are not restrained, then, by the political relations 
between the general and state governments, from construing 
the words of the Constitution, defining the judicial power, in 
their true sense. We are not bound to consU-ue them more 
restrictively than they naturally import. 

" They give to the Supreme Court appellate jurisdiction, 
in all cases arising under the Constitution, laws, and treaties 
of the United" States. The words are broad enough to com- 
prehend all cases of this description, in whatever court they 
may be decided. In expounding them, we may be per* 
mitted to take into view, those considerations to which 
courts have always allowed great weight iu the exposition of 
laws. 

" The framers of the Constitution would naturally examine 
the state of things existing at the time ; and their work suf- 
ficiently attests tliat they did so. All acknowledge that they 
were converted for the purpose of strengthening the confed- 
eration by enlarging the powers of the government, and 
by giving efficacy to those which it before possessed, but 
could not exercise. They inform us themselves, in the 
instrument they presented to the American public, that one 
of its objects was to form a more perfect union. Under 
such circumstances, we certainly should not expect to find, 
in that instrument, a diminution of the powers of the actual 
gpvernment. 

"Previous to. the adoption of the confederation, congress 
established courts which received appeals in prize causes 
decided in the courts of the respective states. This power of 
the government, to establish tribunals for these appeals, was 
thought consistent with, and was founded on, its political 
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relations with the states. These courts exercised appellate 
jurisdiction oyer those cases decided in the state courts, to 
which the judicial power of the federal government extended. 

" The confederation gave to congress the power of * esta- 
blishing courts for receiving and determining finally appeals 
in all cases of captures.^ 

^^This power was uniformly construed to authorize those 
courts to receive appeals from the sentences of state courts, and 
to affirm or reverse them. State tribunals are not mentioned; 
but this clause in the confederation necessarily comprises 
them. Yet the relation between the general and state govern* 
ments was much weaker and much more lax, under the con- 
federation than under the present Constitution ; and the states 
being much more completely sovereign, their institutions were 
much more independent. 

"The convention which fi*amed the Constitution, on turning 
their attention to the judicial power, foimd it limited to a few 
objects, but with respect to some of those objects extending in 
its appellate form to the judgments of the state courts. They 
extended it, among other objects, to all cases arising under the 
Constitution, laws, and treaties of the United States ; and in a 
subsequent clause declare, that, in such cases, the supreme 
court shall exercise appellate jurisdiction. Nothing seems to 
be given which would justify the withdrawal of a judgment 
rendered in a state court on the Constitution, laws, or treaties 
of the United States from this appellate jurisdiction. 

♦' Great weight has always been attached to contempora- 
neous exposition. No question, it is believed, has arisen to 
which this principle appties more unequivocally than to that 
now under consideration. 

*' In discussing the extent of the judicial power, the Federalist 
says, *Here Whether question occurs: what relation would 
subsist between the national and state courts in these instances 
erf concurrent jurisdiction T I answer, that an s^peal would 
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certainly lie firom the latter to the supreme court of the United 
States. The Constitution in direct terms gives an appellate 
jurisdiction to the supreme court in all the enumerated cases 
of federal cognizance in which it is not to have an original one, 
without a single expression to confine its operation to the infe- 
rior federal courts. The objects of appeal, not the tribunals 
from which it is to be made, are alone contemplated. From 
this circumstance, and from the reason of the thing, it ought 
to be construed to extend to the state tribunals. Either this 
must be the case, or the local courts must be excluded from a 
concurrent jurisdiction in matters of national concern, else the 
judicial authority of the Union may be eluded at the pleasure 
of every plaintiff or prosecutor. Neither of these consequences 
ought, witliout evident necessity, to be involved ; the latter 
would be entirely inadmissible, as it would defeat -some of the 
roost important and avowed purposes of the proposed govern- 
ment, and would essentially embarrass its measures. Nor do 
I perceive any foundation for such a supposition. Agreeably 
to the remark already made, the national and state systems 
are to be regarded as one whole. The courts of the latter will 
of course be natural auxiliaries to the execution of the laws of 
the Union, and an appeal from them will as naturally lie to 
that tribunal which is destined to unite and assimilate the 
principles of natural justice, and the rules of national decision. 
The evident aim of the plan of the national convention is, that 
all the causes of the specified classes shall, for weighty public 
reasons, receive their o^ginal or final determination in the 
courts of the Union. To con^e, therefore, the general expres- 
sions which give appellate jurisdiction to the supreme court, to 
appeals from the subordinate federal courts, instead of allowing 
theur extension to the state courts, would be to abridge the 
latitude of the terms in subversion of the intent, contrary to 
every sound rule of interpretation.' 
" A contemporaneous exposition of the Constitution, cer- 



OF APPELLLATE JURISDICTION. 247 

tainly of not less authority than that which has been just cited, 
is the judiciary act itself. We know that in the congress 
which passed that act, were many eminent members of the 
convention which formed the Constitution. Not a single 
individual so &r as is known, supposed that part of the act 
which gives the supreme court appellate jurisdiction over the 
judgments of the state courts in the cases therein specified, to 
be unauthorized by the Constitution. 

" While on this part of the argument, it may be also material 
to observe, that the uniform decisions of this court on the point 
now under consideration, have been assented to, with a single 
exception^* by the courts of every state in the Union, whose 
judgments have been revised. It has been the unwelcome 
duty of this tribunal to reverse the judgments of many state 
courts in cases in which the strongest state feelings were 
engaged. Judges, whose talents and character would grace 
any bench; to whom a disposition to submit to jurisdiction that 
is usurped, or to surrender their legitimate powers, will cer- 
tainly not be imputed, have jdelded without hesitation to the 
authority by which their judgments were reversed, while they 
perhaps disapprove the judgment of reversal. 

"This concurrence of statesmen, of legislators, and of 
judges, in the same construction of the Constitution, may 
justly inspire some confidence in that construction."t 

In this case, as may have been perceived fix)m the course 
of reasoning, the appellate jurisdiction was exercised over a 
state court In 1824, the consideration of the same question 
was again thrown on the supreme, court, on an appeal from 



* Supposed to be the case of Hunter's lessee v, Martin> of which the parti- 
culars may be seen in 7 Cranch, 604, and 1 Wheaton, 304. The ultimate 
acquiescence of the state tribunal restored the harmony of the general system. 
We are all fellow citizens, and all have but one interest. 

f 6 Wheaton, 413. Cohens t. Virgfinia. 
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the circuit court of the United States for the disttict of Ohio, 
in an equity case. 

In the extract we shall also give of the decision pronounced 
by Che chief justice in this case, we shall perceive some fiirther 
important principles laid down which will be found service; 
able in a future view of the powers of the United States courts 
that will be presented to the reader; at the same time we must 
not be understood to have a design to apply argumants, 
evidently intended only for cases of a civil nature, further than 
&ir reasoning will justify. 

''In support of the clause, in the act incorporating the 
subscribers to the Bank of the United States, it is said that the 
legislative, executive, and judicial powers, of every well 
constructed government, are co-extensive with each other. 
That is, they are potentially co^extensive. The executive 
department may constitutionally execute every law which the 
l^slature may constitutionally make, and the judicial depart- 
ment may receive from the legislature the power of construing 
every such law. All governments which are not extremely 
defective in their organization, must possess within themselves 
the means of expounding as well as enforcing their own laws. 
If we examine- the Constitution of the United States, we find 
that its framers kept this political principle in view. The second 
article vests the whole executive power in the president, and 
the third declares, that ' the judicial power shall, extend to all 
cases in law and equity arising under this Constitution, the 
laws of the United States, and treaties made, or which shall be 
made under their authority.' 

"This clause enables the judicial department to receive 
jurisdiction to the full extent of the Constitution, laws, and 
treaties of the United States, when any question respecting 
them shall assume such a form that the judicial power is capa- 
ble of acting on it. That power is capable of acting only when 
the subject is submitted to it by a party who asserts his rights 
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in the foixn prescribed by law. It then becomes 'a case,* and 
the Constitution declares that the judicial power shall extend 
to 'all cases arising under the Constitution, laws, and treaties 
of the United States.' 

" The suit of the Bank of the United States v. Osborne and 
others, is ' a case,' and the question is, whether it arises under 
a law of the United States ? 

" The appellants contend that it does not, because several 
questions may arise in it, which depend on the general princi- 
ples of the law, not on any act of congress. 

" If this were suf]&ci6nt to withdrjiw a case firom the jurisdic- 
tion of the federal courts, almost every case, although involving 
the construction of a law, would be withdrawn; and a clause in 
the Constitution relating to a subject of vital impprtance to the 
government, and expressed in the most comprehensive terms, 
would be construedto mean almost nothing. There is scaroely 
any case, every part of which depends on .the Constitution, 
laws, or treaties of the United States. The questions whether 
the. f^ct alleged as the foundation of the action be real or 
fictitious ; whether the conduct of the plaintiff has been such as 
to entitle him to maintain his action ; whether his right is barred ; 
whether he has received satisfaction, or has in Miy manner 
released his claims---are questions, some or all of which may 
occur in almost every case ; and if their existence be suiBScient 
to arrest the jurisdiction of the court, words which seem int^tided 
to be as extensive as the Constitiition, laws, and treaties of the 
Union— which seem designed to^ve the courts qf the govern- 
ment, the construction of all its acts, so far as they affect the 
rights of individuals, would be reduced to almost nothing. 

'^ In those cases in which original jurisdiction is given to. the 
Supreme Court, the judicial power of the United States cannot 
be exercised in its appellate form. In every other case, the 
power is to be exercised in its original or appellate form, or 
both, as the wisdom of congress may direct With the excep> 

32 
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tion of those cases, in which original jurisdiction is given to tMs 
court, there is none to which the judicial power extends, from 
which the original jurisdiction of the inferior courts is excluded 
by the Constitution. Original jurisdiction, so far as the 
Constitution gives a rule^is co-extenave with the judicial 
power. We find in the Constitution, no pit>hibition to its 
exercise, in every case in which the judicial power can be 
exercised It would be a very bold construction to say that 
this power could be applied in its appellate form only, to the 
most important class of cases to which it is applicable. 

" The - Constitution establi^es the Supreme Court, and 
defines its jurisdiction. It enumerates cases in which its 
jurisdiction is original aiid exclusive; and then defines that 
which is appellate, but, does not insinuate that in any such case 
the power cannot be exercised in its oripnal form by courts <rf 
ori^nal jurisdictioi:!. It is not insinuated that the jucUcial 
power, in cases depending on the cfaaracteir of the cause, 
cannot be exercised in the first instance, in the courts of the 
Union, but must first be exercised iti the tribunals of the state ; 
tribunals over which the government of thfe Union has no 
adequate control, and which may be closed to any claim 
asserted under a law of the United States. 

" We perceive, then, no ground on which the propositi(Hi can 
be maintained, that congress is incapable of giving the circuit 
courts original jurisdicticHi in any case to which the appellate 
jurisdiction extends. 

" We ask, then, if it can be sufficient to exclude this juris- 
diction, that the case involves questions depending on general 
principles? A cause may depend on several questions of fact 
and law. Sc»ne of them n)ay depend on the construction of 
a law of the United States ; others on principles unconnected 
with that law. If it be a sufficient foundation for jurisdiction, 
that the title or right set Up by the party, may be defeated by 
ene construction of the Constitution or law of the United 
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States, and sustained by the opposite construction, provided 
the facts necessary to support the actbn be made out ; then 
all the other questions must be decided as incidental to this, 
which gives that jurisdiction. Those other questions cannot 
arrest the proceeding^. Under this construction, the judicial 
power of the Union extends effectively and benefidally to 
that most important class of cases, which depend cm the cha- 
racter of the cause. On the opposite construction, the judicial 
power never can be extended to a. whole case, as expressed 
by the Constitution, but to those parts of cases only which 
present the particular question involving Uie construction of 
the Constitution or tlie law. We say, it never can be ex- 
tended to the whole case, because, if the circumstance that 
other points are involved in it, shall disable congress frpm 
authorizing the courts of the Union to take jurisdiction of the 
original cause, it equally disables congress from authorizing 
those courts to take jurisdiction of the whole cause on an 
appeal ; and thus, words which in their plain sense apply 
to a whc^e cause, will be restricted to a single question in 
that cause ; and words obviously hitended to secure to thqse 
who claim rights under the Constitution, laws or treaties 
of the United States, a trial in the federal courts, will be 
restricted to the insecure remedy of an appeal upon an insu- 
lated point, after it has received that shape which may be 
given to it by another tribunal into which he is forced against 
his will. 

"We think, then, that when a question, to which the 
judicial power of the Union is extended by the Constitution, 
forms an ingredient of the original cause, it is in the power of 
congress to give the circuit courts jurisdiction of that cause, 
although other questions of fact or of law may be involved 
in it."* 



* 9 Wheaton^ 733. Oibome v. Baok of the United States. 
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From these two decisions we collect, among other matters, 
that the appellate jurisdiction does not depend on the court 
where the decisic^ was given, but on the subject to which it 
relates; that it is iiot necessary that the subject should be 
purely and abstractedly of a single nature within the view of 
the Constitution^ but may becoimected with other matter, and 
the entire subject so formed, falls within the appellate jurisdic- 
tion ; that ttus jurisdiction is essential to the wdl-being of the 
nation, and that the Supreme Court have not the power to 
decline its exercise. A tribunal so high, fully submitting to 
its constitutional obligations, when motives may easily be con- 
caved of a personal nature, to tempt it to relax or evade their 
performance, affords an example for the imitation of all.^ 



* In these, quotations the author has retained, without approving of, the 
expression federal, frequently applied to the courts of the United States. The 
goyemment not being strictly a federal government, its tribunals are not pro- 
perly federal tribunals. He refers to his antecedent remarks, to show how 
little of the pure federative quality, was intended to be retained in it, nc^ on 
the other hand, is it liable to the objection sometimes raised, that its warm 
adyocates aim at rendering it a consoUdated government, destructive of state 
lovereig^ty. The minority, who at first opposed its adoption, were, no doubt, 
•incere in the alarm they professed In this respect: but time has proved that it 
if utterly groundless, and the state sovereignties are, in all respects not volun- 
tarily ceded to the United States, as vigorous as ever. 



CHAPTER XXIX. 



OP THE RULES OF DECISION. 



The rules and principles by which the judicial power is to 
be administer^v form the next subject of consideration, and 
here we have, in the Constitution, the benefit of a text which 
in some respects is explicit, and in all others, supplies a, 
foundation oq which it is apprehended we may securely rest. 

The laws of the United States and treaties made under 
their authority, form the explicit principle of the judiciary 
power, and in respect to their high obligation no question can 
arise: but another part of the same sentence leads us into a 
wider field of inquiry. 

The Constitution itself is the supreme law of the land, arid 
all cases arising under it are declared to be within the judicial 
power. To every part of this well-digested wodt we are 
bound to give an efficient construction. Na words are there 
used in vain : a? a literary compositioii, the union of precision 
with brevity constitutes one of its chief ornaments and recom- 
mendations. When we find a distinction between cases 
arising under the Constitution and under laws and treaties j we 
are not at liberty to suppose that the former description was 
introduced without a definite meaning. The other designa- 
tions are not more plain than this. We understand what is 
meant by cases arising under laws and under treaties, but 
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something more is evidently meant We may recollect that 
in another article of the Constitution, laws made iii pursuance 
thereof, and treaties made under the authority of the United 
States, are declared to be the supreme law of the land. The 
subordination of all legislative' acts to the Constitution is 
thereby provided for, and it is inconsistent with the whole 
frame of its composition to consider any part of it as an useless 
repetition of words. We are therefore boimd to say^'that 
cases may arise under the Constitution which do not arise 
under the laws, and if this point is conceded or established, we 
are next to inquire what are those cases^ 

Of a civil nature nothing can properly be said to arise imder 
the Constitution, except contracts to which the United States 
are parties. Jurisdiction is given to them over«ontf6versies in 
which states and individuals of certain description's are con- . 
cemed, but those cases would exist although the Constitution 
(Bd not exist The courts of the United States are, in these 
respects, merely the organs of justices, and by the first act of 
congress relative to the judicial eiitablishment* it is elxpressly 
declared that the laws of the several states, except where the 
Constitution, treaties, or statutes of the United States shall 
otherwise require or provide^ shall be regarded as rules of 
decision in trials at common law^ in courts of the United 
States, in cases where they apply. 

The term, laws of the several states embracing as well th^ 
common as their statute laws, there is no difficulty on this 
subject It is admitted, that every state in the Union has its 
peculiar system arid rules of decision in cases for which no 
positive statutes are provided, and of these general rules the 
United States have the benefit in all cases of contract which 
may occasion suits on their behalf, either ift their own courts 




• Ae««f September 24, 1789. 
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or in those of the several states^ To th^ own courts a similar 
power could not be given by congress unless warranted by the 
Constitution, but if the Constitution does warrant it, congress 
may give it jNo one has. doubted that although no expren 
adoptifia^f this general principle is apparent, it is necessarily 

contained in the Constitution, in relation to all^ civil matters. 

• 

C(mtracts obligatory on the party, though merdy implied by 
rea$ODi of principles not found in the text of any statute, but 
(Higinating in universal law, may as well be made by the 
United States acting through the agency of their executive 
officers, as by private individuals. No one has doubted that 
they fiiay be enforced. But it cannot be supposed that in such 
cases the United States would be obliged to have recourse to 
the state courts to obtain redress. . 

In respect to fereigners and citizens of different states, it 
would be illusory and disgraceful, to hold up to their view a 
jurisdiction destitute of the necessary means of expounding and 
deciding their controversies, and therefore inferior in its efficacy 
to those state tribunals from whose supposed partialities or 
imperfectbns, it tendered an asylum. 

We cannot therefore otherwise understaiid the constitutional 
extension of jurisdiction in the cases described, than as a 
declaration that whatever refief would be afK)rded by other 
judicial tribunals in similar cases, shall be afforded by the 
courts of the United States, or a strange anomaly would be 
presented: We may consider it as an inherent and a vital 
principle in the judicial system, that in all civil cases those 
rules of decision founded on reason and justice which form the 
basis of general law, are within the reach and compose parts 
of the power of our tribunals. And it is apprehended that 
although the legislature on the creation of inferior tribunals 
unquestionably possesses the right to distribute the judicial 
authority among them, it Cannot control the constitutional 
qualities appertaining to such portions of the judical power as 
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it may vest in any one of those tribunals. . Thus it may create 
a court for the trial of suits, to which an alien is a party^ 
or it may whoUy omit to institute any such court By such 
omission, what may^be termed the nd,ti0nal promise to provide 
impartial tribunals, would in this respect remain uqpxecuted» 
but whenever it was intended to be redeemed by the erectioii 
of a court, the national promise would only be fulfUlied' by. the 
tribunal being possessed of all the powers: necessary to render 
itefficient, 

The act of September 24th, 1789, essentially depeiids for its 
validity on the Constitution. Unless, the le^slature is autliorized 
by the Constitution to declare th^ the laws of the several states 
shall be the rules of decision V it is certain that a declaration to 
that effect would be vain4 But the subject may be further 
pursued. 

Legislative expositions of the* Constitution, although not 

binding, are entitied to the greatest respect— ^and when such 

• • •■ 

laws apply immediately to the action of the judicial power, and 
are fully adopted and uniformly acted upon by the latter, a 
joint sanction is thus conferried on (he construction thereby 
given to the Constitution. Now the memorable language of 
this act is, that in trials at common laio, the laws of the several 
states shall govern the courts of the United States. But whence 
do we derive the first position? by what authority do the courts 
of the United States try causes at common law ? Unless the 
Constitution confers this power they ddnbt possess it— nor does 
congress profess to give it to them, butxonsiders it as already 
given. The law serves only to modify it, and render it more 
convenient and practicable. 

In another respect, the view here taken, appears^ to receive 
some support both from the silence of the act, and from judicial 
practice. 

We find a distinction taken between common law and equity, 

» 

not only in the section before mentioned^ but in that which 
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describes the jurisdiction of the circuit court. ^ The circuit 
courts shall have origmal cognizance concurrent with the courts 
of the several states, of all suits of a civil nature at common taw 
or in equity, when the United States are plaintiffs or petitioners, 
or an alien is a party, or the suit is between a citizen of the 
state where the suit is brought and a citizen of another state/* 
In other parts of the same act the distinction is between law, 
without the prefix "'common^ ** and equity. The provision in 
regard to the laws of the several states ts tber^ore not in words 
extended to suits in equity. And the course pursued has been 
to make use of thosije forms and modes of proceeding adopted in 
that country from which ^^ we derive our knowledge of the 
^principles of common law and equity.^* It is observed that 
in some states no court of chancery exists^ and courts of law 
recognise and enforce in suits at law, all the equitable claims 
and rights which a court of equity would recogiiise and enforce ; 
in othei^ such relief is denied, and equitable claims and rights 
are considered as n)ere nullities at law. A construction that 
would adopt the state practice in all its extent would extinguish 
in some states the exercise of equitable jurisdiction altogeth^.* 

Where, for want of a court of equity, rights oi an equitable 
character are enforced in a state court of law, the United 
States courts will afford relief in the same manner.t 

But although the forms of proceeding are regulated in this 
manner under an act of congress^ the principles of decision 
are in nowise modified or regulated by congress. They are 
therefore to be drawn directly from the Constitution, and the 
construction ^ve|i by, the supreme court in this respect must 

* 3 Wheaton, 222. Robertson, v. Campbell. 4 Wheaton, 414. United 
states V. Rowland. 

f 3 Wheaton, ubi supra, and 3 Dallas, 425. Sims's lessee v. Irvine. 

i May 8, 1792. The language of the act is general. It speaks of the 
principles, rules, and usages " which belong to courts of equity- as contra- 
distinguished from courts of common law." 

33 
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be received as decisive, that the word equity there introduced 
means equity as understood in England, and not as it b 
expounded and practised on in different states. Yet, perkaps 
in every state having courts of equity, there are variations and 
• peculiarities in the system. Equity is not to be viewed as a 
pure system of ethics, formed only on the moral sense. Every 
lawyer knows that it is now a definite science, ieis closely bound 
by precedents as the law itself, and its local character would 
eeem to require as much regard from the .courts of the United 
States as the common law of a particular state. It does not 
appear that this point has yet been directly decided. 

We have therefore before us, in all cases at law, a rule so 
convenient and appropriate, that it would probably have been 
adopted by the courts, if no act of congress had been passed 
on the subject, and which would be so justly applicable to cases 
in equity, that we may consider it likely to be adopted, when- 
ever the necessity shall arise, and in each respect, and however 
the latter may be settled, we find that in civil cases the judicial 
power is not confined to positive statutes. 

We now proceed to the application of the same principles 
to cases of a criminal nature.* In a matter so important, and 

• 

* It does not appear that this interesting question, though often discussed, 
lias yet been definitively setUed by the supreme court of the United States. 
It was first raised in the case of the United States v. Worrell^ 2 DaU. 297, when 
Judge Peters dissented from Judge Chase. The clear and manly, though 
brief exposition of the opinion of the former, merits great attention. In the 
following year, 1799, in the case of the United States v. WiUiams, Chief Justice 
Ellsworth held that the common law of this country remained the same as it 
was before the revohition. Other decisions, not reported, are believed to 
have taken place. In the United States v. M'Oiil, Judge Washington is 
* represented to have jsaid, that he had often so decided it, 4 Dall..429. The 

case of jthe United States v. Hudson and Chodwin, came into the supreme court 
in 1812, it was not argued. In 1816 another case was brought up. The judge 
of the circuit court for the district of Massachusetts, maintaining a common 
law jurisdiction in opposition to the district judge, the case of the United States 



.* ■ 
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oh which there has been such a variety of ofufldonfl, it seemflt 
incumbent distinctly to state the process of reasoning, by which 
a conclusion apparently differing from that which has influenced 
so many wise .and virtuous members of our community has 
b6en attained. 

The four following propositions form the basis of thi^ 
conclusion. 

1. On the ibrmation oF society, prior to positive laws, certain 
rules of moral action necessarily arise, the foundation of which 
is th6 bbiservance of justice amorig the members of the society. 

2. On the formation of the Constitution of the United States, 
such rules arose without being expressed : the breach of them 

constitutes offences against the United States. 

3. If no judiciary power had been introduced into the Con- 
stitution of the United States, the state courts could have 
punished those breaches. 

4. The creation of such judiciary power was intended to 
confer jurisdiction over such and other offences^, not to negative 
or destroy it. 

1. It was intended by Divine Providence that man should 
live ia a state of society. Reason and reflection were given to 
him to be used and improved. Social affections were created, 
as natural impulses to promote their use and improvement, by 

: , . -—^ 1^ : , , ; ^ 

• ■ ' 

y. CooUdge, was removed according to the provisions of tht judiciary bill into 
the supreme court. Unfortunately the attomey^general again declined the 
argument Three of thf seven judges observed that they did not conader 
the question as settled, but the court declared that although they would have 
been willing tp hear the question discussed in solemn argument, yet, under the 
circumstances, they would not review their fbrmer decision or draw it into 
doubt 8^ 1 Whetdon^ 415, and for the original case, 1 GrdttUont 488. Two 
cases, earlier than any of these, United States v. Maoara^ in 1792, and United 
States V. ffenfield, in 179S, are passed over» because the questioft was not 
^stinctly raised in either. And for the same reason no reliance is placed on 
the United States v. Pickerings on an impeachment before the seiiate in 1804, 
all th^ charges in which were purely at common law. 
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leading and keeping mankind together. When societies com- 
mence, certain rules of action are necessary. Men are not 
equally honest and virtuous ; without some restraint, injustice 
and violence would soon throw the association, ];ioweyer small, 
into disorder and confusion. Hence arises at once a law of 
tacit convention, founded on a few plain principles. It requires 
no positive law to have it understood, that one shall not, without 
cause, deprive another of his property, jpr do injury to his person. 
When the period arrives for tho^ formation of positive laws, 
which is after the formation of the original compact, the legis- 
lature is employed, not in the discovery that these acts are 
unlawful, but in the appUcation of punishments to prevent 
them. In every code we find a distinction between things 
mala in se^ things in themselves unlawful ; and mah prohibita^ 
things which become unlawful fix)ra being prohibited by the 
legislature. But circumstances may delay the formation or 
the action of a legislative body, or its provisions may be inade- 
quate to the redress of experienced or expected evils. In this 
interval, can no rights to property be acquired or preserved — 
can no binding contracts be made — are theft, robbery, murder, 
no crimes? Opinions so monstrous can be entertained by none. 
On the contrary, the human heart, the universal sense and 
practice of mankind, the uitemal. consciousness of the Divine 
will, all concur in pointing out the rules and obligations by 
which we are bound. 

Emphatically termed the law of nature, it is implanted in us 
l^ nature itself; it is felt, not learned ; il is never misunder- 
stood, and though /not always observed, never is forgotten. 
Cic^ in bis Treatise de Legibus^ remarks that law, (and he 
explains that he speaks of general, not positive law,) is the 
perfection of reason, seated in nature, commanding what is 
right, and prohibiting what is wrong. Its beginning is to be 
traced to^ times before any law was written, or any express 
form of government adopted. 



OP THE RULES OP DECISION. 261 

This proposition is indeed too plain to be contradicted ; anjd 
we therefore pasa on to the second, which may require a closer 
examination. 

^ 2. We have seen that the Constitution of the United States 
was the work of the people. It was the formatioa of a new 
and peculiar association, having for its objects the attainment 
or security of many important political rights, which could not 
otherwise be fiiUy attained or secured ; but not embracing 
in its sphere of action all the political rights to which its 
members were individually entitled. So far as related tq 
those other rights, the people were satisfied with other aiSso- 
ciations, in eacji of which the law of nature, imder the usual 
appellation of the common law, prevailed. So far as related 
to the new rights and duties, springing fiom the new political 
association, the same tacit compact which is acknowledged to 
exist in all society, necessarily accompanied this. Nothing sh(»t 
of express negation could exclude it Every member pf society 
has a direct interest in the prevention or punishment of every act 
contrary to the well being erf that society. Before the Constitu- 
tion was adopted, every act of such a tendency, having rdation 
to the state association, was punishable by the common law of 
such state, but when it was adppted, certain actions, whether 
considered in reference to persons, to particular places, or to 
the subject itself, were either expressly or by implication with- 
drawn from the immediEtte cognizance of the states. The 
people of the United States did not, however, mean that if those 
actions amounted to offences they should go unpunished. The 
right of prosecution, and of punishment was not meant to be 
surrendered. In this instance, the converse of the well known 
proposition, that whatever is not delegated to the United 
States is reserved to the people, is the true construction. The 
people possessed at the moment the full right to the punish- 
ment of offences against the law of nature, though they might 
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• . • ' '.\ " ' 

" ' . ■, 
not be the subgect of pbtitiiFa law. '<They did not surrender 

this right by adopting the GonstkntioiL An offence against 
t hem in a state capacity, became in certain cases an offence 
against them hi relation to the United States. In fact, there 
is no offence against the United States which is not an offence 
against the people of the United States. They did not, per- 
haps we may even say, that without being in some degree 
guilty of political suicide, they could not cede or relinquish the 
right to punish such acts. K they had so done, the system itself 
would soon dissolve. They gave no power to congress to pass 
any penal lawi^ whatever, except on this basis. Every act 
declaring a crime and imposing a penalty, rests upon it. It 
follows that this source of the power of congress must be 
admitted. It may be attenuated by positive law^ but it nev^ 
can be exhausted, imless we can suppose that positive laws 
may meet and provide for all the incalculable varietitBS of 
human depravity. But in no country has this been found 
practicable. 

In the very terms lAade use of in the Constitution, it is 
manifest that a: new and distinct class of duties were to arise, 
which would tend to {nxxluce a new and distinct class of 
offences. The words are, as we have already seen — ^that the 
judicial power shall extend to all cases in law and equity 
arising imder this Constitution, the laws of the United States 
and treaties. No jurisdiction over crimes is ^ven, except as 
they are included in the antecedent words,'cases in law ; but 
•it is declared that they shall be tried only by jury.- We have 
thus three divisions of judicial subjects. ^ 

I. Cases including crime;^ arising under the Constitution. 

II. Cases ihcludihg crimes arising under acts of congress^ 

III. Those arising under treaties. 

There may then be crimes arising under the Constitution, 
on which no act of congress has been passed ; but if such an 
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act has been passed v 88 iB-iJt countries positive laws control 
the common law^ the act k punishable under such positivie 
law. . 

If only the infraction of treaties and acts of congress ha4 
been considered as criminal acts, there would have- been a 
manifest impropriety in the intrckluction of those words ^^ arising 
under the Constitution.^^ But they were certainly used with 
the intentidn that they should have the 9ame effect in criminal 
as in civil cases. The construction we venture to affix, 
appears to us to render the whole system harmonious, efficient, 
and complete. / 

3. Our next position is, that if the Constitution of the United 
States had been wholly unfurnished with a judicial power, 
offences of this description could be i^unished through the 
medium of the state courts. 

In the year 1779, one CorneUus Syveers, a deputy com" 
missary of the United States, was indicted in a court of oyer 
and terminer then held by the judges of the Supreme Court of 
Pennsylvania, for forging and altering two receipts given to, 
him by persons of whom he had purchased goods for the use 
of the United States. The indictment, in compliance with 
judicial forms, wa^ laid to be against the peace and dignity 
of the commonwealth of Pennsylvania, with intent to defraud 
the United States. M^Kean, C. J. aftet hearing the arguments 
of counsel, supported the indictment* 'It is a memorable 
instance of the power of the common law to accommodate 
itself to the attamment df substantial justice. Even the articles 
of confederation did not then exist, but the court recognised 
the United States as a corporation. . It was an offence against 
the United States, in which the state of Pennsylvania had no 
other interest than as one of thirteen states. But the prosecu- 



* 1 D^Olas, 41. 
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tion was -technically supported as an ofifence against the state of 
Pennsylvania. Another important consideration arises, from this 
case. There existed at that time no act of assembly in Pennsyl- 
vania which rendered such an action a crime. By the English 
common law it was fiot = forgery. The court must have pro- 
ceeded therefore on higher ground. The principles laid down 
in our second poBitionsupporttheir judgment. The soundness 
of this decision, as well as that in the cBJse of De Long 
Champs,* 1ms never been questioned. We may therefore 
safely infer, that the state judicatures would, if it were neces- 
sary, afford an easy and a certain remedy iti all cases of a 
criminal nature, arising imder the Constitution of the United 
States. 

4. It only rtmaidb *to inquire, whether the • addition of a 
judiciary system to the Constitution of the United States 
diminishes the power of punishing offences arising under it. 
It is well understood that the motives for annexing a judiciary 
power were to give force and energy to the government It 
was apprehended that less interest in the concerns of the 
Union, and less uniformity of decision might be found in the 
state courts ; and it was thought expedient thiat a suitable 



' * The case of De Long Champa in 1783, thoughnot equally strong, was of 
the same nature. This was after the articles of confederation in -which the 
intercourse witli foreign powers was exclusively reserved to the United States. 
The defendant had assaulted the secretary of the leg^'on from France. The 
indictment here was remarkable. It described the person assaulted as secre- 
tly of the legation of France — consul general to the United. States, and consul 
to tlie State of Pennsylvania, and it concluded — ^**In isolation of the law of 
** nations, against the peace and dignity of the United States, and of the con\- 
f * monwealth of Pennsylvania." It was learnedly argued ; but the court with- 
out difficulty decided that they had jurisdiction, and that it was punishable as 
an offence against the law of nations. — 1 Dallas, 111. Some parts of the opi- 
nion of Chief Justice Kent in IJynch'a case, 11 Johnson, 549, coincide with 
these remarks. 
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number of tribunals under the authority of the United States 
should be dispersed through the country^ subject to the revision 
of superior court3f and finally centering in a common head, the 
Supreme Court. To these tribunals was imparted the power 
which the state courts would, it is presumed, have otherwiae 
continued to exercise, of expounding and enforcing whatever 
was properly cognizable , as an offence against the United 
States. But it cannot be conceived, that a system intended to 
strength^i and invigorate the government of the Union, can 
impair and enfeeble it. It cannot be supposed, that the eflfect 
of providing weapras for its defence, is to strip it of its armour. 
Neither can it be supposed that it was intended to establish 
a system.so incongruous as to confine the United States courts 
to the Uial of offences against positive law, and to rely upon 
the state courts for relief agsiinst acts of another descriptbn 
injurious to the United States ^nor.yet that the United. States, 
having so strong an. interei^ in being protected. against such 
acts, me^t to relinquish and abandon the remedies against 
them altogether. : 

In addition to these general grounds, we ought not to 
om^t the peculiar jurisdiction given by the Constitution over 
districts ceded by states for certain piirpppes, and also ov^ 
the territories acquired from the states or fix)m foreign powers. 
A construction which implies that in svck ^places any offeqce 
not expressly prohibited . by an .act of congress maybe com- 
mitted with impumty, cannot be a sound one. 

Let us also consider perscm of a certam description. The 
Constitution, as we have already seen, gives to the courts of 
the United States, jurisdiction in all cases affecting ccmsuUu 
Congress, in creating the inferbr courts, assigned to them an 
exclusive jurisdiction in criminal cases over consuls. In 1816, 
a foreign consul was charged with, the commission of an 
atrocious crime within the state of Pennsylvania, for which an 

34 
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indictment was found against him. He denied the juri^dictiofl 
of the state court, and was discharged. He still goes ubttifed, 
labouring under an unmerited imputation if innocent, and if 
guilty, unpunished, which, if the doctrine here opposed is 
correct, is an unavoidable consequence.. 

Still, however^ although these positions may be consndered 
As sound, some serious ol^ections remain for discussion. 

1. In the inquiry^ whether the courts of the Upited States 
pbssiess jurisdiction of a criminal nature in any case not pro- 
vided for by an act of congresd, it bias always be^n supposed 
that the common laW of England was ^lone to be considered. 
Chase, J. says, ^ If the United States can for a moment be 
supposed to have a cdnmion law, it must, I preaume, be that 
of England."* 

Thus the attention has been confined to a patt only of th& 
general questicm ; and if it is understood by courts, that they 
are only to decide whether the commpii law. of England is itt 
jBUch cases to be the sole rule of decision, it is easy to account 
for some of the opinions that have been given. Both Chase, J. 
Itbd Johnson, J. justly observe, that the common law of Ek)g- 
land has been gradually varied in the different states, and that 
there exists no u^hiform rule by which the Uiiited States could 
be governed iniespect to it. The latter, with great truth and 
effect remarks, that if the power implied on the formation of 
any political body, to preserve its own existence and promote 
Uie end and object of its own creation, is applicable to the 
pe6uliar character of our Constitution, (which he declines to 
^jcamine,) it is a principle by no means peculiar to the com- 
micm.'law [of England.] *' It is coeval probably with the first 
fonfibation of a limited government, belong to a system of 
universal law, and. may as well su];^rt. the assumption of 

• 2 Dallas, 3S4. 
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maoy other powers, as those peculiarly acknowledged by the 
comiDon law pf Ekigland.^^"* 

We may ^cpunt for most of the opposition in .various parts 
of the Union from the question haying been -misunderstood. 
7hat the common law of England wa3 kept in view, to a 
certain extent by the framers of the Constitution, even in 
criminal cases, suad as such adopted by th^ people, cannot be 
(jioubted* The instances are numeipus. Impeachment, treason, 
feloiry, breach of the peace, habeas corpus, the trial by jury, 
and many other phrases and appellations, derived from the 
common law of England, appear both in the original text and 
^ amendments. But. this, as justly observed by a learned 
jurist,! was not intended as a source of jurisdiction, but as a 
rule or mean for its exercise. In this sense alone, we are to 
accept those technical terms, and by no means as evidence 
that if any common law was intended by the .Constitution to 
b^ adopted fLS a rule of action^ it was the common law of 
Engls^nd. 



* 7 Cranchy S3. United Stat^ v. Hudwn, As this case was not argued by 

counsel, it does not distinctly ^appear why it luras deemed by the court to 

.• ■ ■ . . ' ' -< • 

depend on the common law of England, and why it should not have been 

taken up on the general principle alluded to by Judge Johnsolt This spon- 
taneous aasuroption of the ground of decision in the court below, coinfinesth* 
judgment of the st^reme court to the questipn on t^ie comoipn law of Eng- 
land. 

In the United States y. Burr, Chief Justice Marshall also refers to jthat 
'< generally recognized and long established law, which forms the eubstraium 
of the laws of every state." (See Soberiwn'e tUport of the IMalofJbmm 
Burr,) ■ 

The Chief Justice of Pennsylva^iia, in m ^ase in 5 Binney, 558, truly 
observes, that " every nation has its common' law." And are not the United 
states a nation^ 

t Mr. Duponceau in his late work oiv the jurisdiction of the courts of ^e 
United States. 
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S. It is plausibly urged, that a S3r^em of law which defines 
crime, without appropriating punishment, possesses no efficacy 
and does not merit adoption, and it is inquired in what nianner 
are offences against the taw of nature to be punished. 

The question b hot without its intrinsic difficulty, and an 
answer cannot be attempted Without some diffidence, but it is 
hoped thjBLt the folloviang view will be satisfactory. ' 

1. We may lay it down as aii axiom, that in evei*y system 
of law, whether express or implied, crime is held to be liable 
to punishment of sonle -sort' 

The mere sense of guilt, however unhappy it may render the 
offender, yields no compensation, and affords no security to 
society. ^ * 

3. Punishment ought always to besu* a just relation to the 
nature and degree of the offence. Positive law is sometimes 
arbitrary and unreasonably severe; but the united sense of the 
community, some of whom may commit, and all of whom may 
suffer from the commission of crimes, is generally apposite alld 
reasonable. . If there is any deviation from the strict measure 
of punishment, it is generally on the side of hurt^anity. 

3. Recurring, as far as we have materials, to the history of 
ancient law in Europe, for we cannot take Asia or Africa as 
our guides, we find that although the iigured individual, or his 
nearest friends, were sometimes beld to be " entitled to take 
redress into their own hands, and pursue the Offender by their 
own power ; a practice so dangerous was gradually overruled, 
and punishment, rendered the act of the whole, affcHxled 
through the medium of the whole, satisfaction proportioned to 
the offence.* 

4. In remote times, and in most countries, this satisfaction 
consisted in the forfeiture of something of value; we have to 



* See the elegant elucidation of this subject by Lord K^mea in bis histo- 
rical law tracts. 



. 2i 
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this affect the authority, of Homer, Iliad, b. 9, v. 743. " The 
price of blood disdiarged, the murderer, lives.^^ Of Tacitus, in 
Te&ped to the ancieot Germans, ^^Lmtur etiam h&middium 
certo armehtorum ae pecorum numero,''^ &c. homicide is also 
pimished by the ftqfeiture of a certain number of cattle or 
sheep ; and he adds, that those Convicted of other crimes were 
fined in proportion, a part of which was paul to the prince, and 
part to him who was wronged, on to his relations. Imprison- 
ment was added eithier to coerce payment^ 'or as a further 
punishment > ^ ^ 

There was a time, sayd Beccaria, wh^n .all punishments 
were pecuniary.* Lord Kaimes lays down the same positi(Hi, 
and it is a settled prmciple in the ancient law of En^and, that 
where an offence has been committed to which no specific 
punishment is afiixed by statute, it is punfehable by fine and 
imprisonmedtt Here then we have materials which laborious 
inquiry would probably increase, for ascertaining the nature of 
those punisbments that by^ common consent preceded positive 
law. Their, miidness ought not to lead us to reject them. It 
would be a sorry argument to say,' that because a severe 
punishment osmnot 43e inflicted, the offender shall not be 
punishedat alL Judge Story truly remarkpj that it is a ^//fetf 
prmciple, that when an offence e^ts to which no specific 
punishment is affixed by statute, it is punishable by fine and 
imprisonment, but when he adds, that if treason had been left 
without punishment by ab act of congress, the punishment by 
fine and imprisomnent n)ust have attached to it; we must 
recollect that the power to declare the punii^ment being 
expressly s^yeii to congress, it seems to be taken out of the 
general principle that would otherwise be applicable. 



•C.ir, §46. 

t See also Grotius, b. 1, c. 2. Puff. b. idiL c. 3» § 11. to the same effect. 

X United States v. Coolidg^e, 1 GfOlisbn, 48d. 
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On the wbpjb, W0'airive 9t'li^ C0QQlusk)nt thfit eri 
caounitted agfdnst «y»ety have been at ^11 times the ^ubjept of 
punisbmeflt oCscMoefQrt; that iodepend^t of poutive hw^ the 
iorfeiture of property^ or personal Ul;)ei:tyt has beep tlie geineraU 
though not perhaps the universal character of punishment v for 
a difl^Qoe of caanners will always have a strong influepoe on 
the extent of punisboieqt, as the pebpl^ tune mild and peaceable, 
or rugged apd ferpcious; aud that the tribunals, of^justice iu 
every case within th<»r junsdiotion, ar^ thus provided with ft 
guide, which if found inadequate to the safety of society , 
may at any time be r^dered more efifeotual by the legislative 

power. . s 

It has been said, that to give it effect,* the common law ought 
to. have been expressly enacted as part of the Constitutkui. 
But how could this have been done ? Should it have beeii 
described as the Qoounon law of England? It. was ndl 
contemplated. Tbe common law of ai^y particular state in 
the Unioii?. Tbi^ would have been equally inadmissible. It 
CQuld have been inuxxduced in no other than some phrases as 
the following*: ' 

*^The law of nature, or the just and rational obligations of 
^ men in a state of political society, shall be the rule of decisioi) 
"10 all cases not otherwise provided fon^ And surely it would 
bave been deemed^ a moat unnecessary declaration. It haa 
been well observed that the attempt to enun^erate the powers. 
Dece^sary and proper to call the general power into effect^ 
would have involved a complete digest of laws on eveiy subject 
to vvhjch the Constitution relates-rracconamodated not only to 
the «3upting state of things, but to all possiUe changes; for in; 
every new application of a genelral power, the particular powers, 
which are the means of attaining the object, must often 
necessarily vary, although the object remains the same.* 

T- — — — ; -^^ -: ^ TT— 

♦ PedenJtft, No. 44. 
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Id delivering the opinion of the Supreme CouH in the 
Utiited States t;. Hudsonand Goodwin, Judge Johnson ob^ 
, serves, that it ** i& not necessaiy to inquire whether the general 
*^ government poBse^ses the power of conferring on its courts 
^ a jurisdiction^ in cases similar to the present, it is enough that 
** Buch jurisdiction has' not been conferred by any legislative 
*^ act, if it do^ not result to these courts as a consequence of 
♦* their creation." With great deference td an authority so 
respectable, it is submitted that if the preceding observations 
are ootrecU that jurisdiction has heiin expressly giten by the 
act of September 24, 17B9, which although repealed by the act 
of Febriuury t3, 1801, wa^ revived by the act of March 8, 
1802, and is tiow in full force. Bythta act the circuit courts 
are expressly invested with the cognizance, (the exclunve 
cognizance says the law,) of all crimes and offences cognizable 
under the authority of the United Statef^ except where the 
laws of the United States shall otherwise direct If the 
affences of which we have been speaking, ariie under the Qm* 
slitution^ they must be cognisable under the authority of the 
Utiited States, and are thus rendered cognisable in the circuit 
courts^. 

The same learned judge in a subsequent case, when he als6 
delivered the opinim of the Stq)reme Coiui^ most correctly 
drew from the Constitution Itself, certain principles necessary 
to support the asserted jurisdiction of t legislative bodf to 
punish, (contempti^ against itself,' which he justly observed 
involves the interest of the people. 

*^ The interests and dignity of those who created the public 
'^ functioDaries, require the exertion of the powers indispensable 
** to the attainment of the ends of their creation.^^ - 

The question before the court was only oil tiie jurisdiction of 



6 Wheaton^ 204. Andepson o. Dunn. 



i 



27S OF THE RUIZES OF DECISION. 

the bouse. The precise nature of the offence committed, did 
not appear on the bee of the pleadings.^ . It was observed by 
him, ^'^that we are not to decide that this jurisdiction does not 
*^ eadst, because it is not expressly ^ven. It b true,, that such 
**' a power, if it exists, must be derived from implication, and 
*^ the genius and S|Hrit of our institutions are hostUe to the 
^ exercise of impUed powers. Had the faculties o[ man b^n 
** competent to the framing of a system in which nothing 
** would have hem left to implication, the effort would un- 
^ doubtedly haye been made. But in the whole of otir adini* 
**' raUe Constitution, there is not a grant of powers, which does 
^ not draw after it others not expressed, but vital to thc»r 
** exercise, not substantive and independent, but auxihary and 
** subordinate.'^ 

Now we may be permitted to remark, that the jurisdictiob 
thus raised and supported by necessary impUcation, could in 
this case, have operated only on those acts, which, by an 
implication equally ne^cessary, were to be considered as 
oflfences.. No act of congress has. declared what sl^l con- 
gtittite those offences. They must therefore essentially be, 
what are termed contempts, or breaches of privilege at com- 
mon law. It was competent for the Supreme Court, (was 
it not incumbent on them ?) to notice that the nmi-existeneie 
pf any legislative provisions on the sulgect, rendered it im- 
possdble to justify an io^risonment by virtue of the speaker's 
warrant for a non-existing offence. But the observation is, 
that ^^ the power to institute a prosecuticm must be depend^t 
^ on the power to punish. If the house of representatives 
*^ possessed no power to punish for contempt,, the initiatory 
■^ process issued in the operation of that authority, must 
^ have been illegal ; there was a want of jurisdiction to jus- 
" tify it" And the omission to take this ground, seems to 
support the argument excluding the necessity of a statutory 
provision. 
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On the same ground we may advert to the exercise of the 
power of impeachment In neither of the cases already men- 
tioned, were the acts charged on the parties accused, statutory 
offences. Yet the doctrine opposed in this work would render 
the power of impeachment a nullity, in all cases except the 
two expressly mentioned in the Constitution, treason and 
bribery ; until congress pass laws, declaring what shdl con- 
stitute the other " high crimes and misdemeanors." 

And thus the question seems to be at rest in the contempla- 
tion of both these courts^ for such they must be termed, when 
acting in those capacities, and both of them are courts from 
whose decision there is no appeal. 
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CHAPTER XXX. 



OF CHECKS AND RESTRAINTS ON THE JUDICIAL BRANCH. 



From these general views of the judicial power, we collect 
that it id in the nature of a principle incorporated for useful 
purposes into the Constitution, vested in various agents, some 
of whom derive their authority from the United States, and 
some from the states, and holding their offices, as will appear 
by reference to those constitutions, on various tenures, but all 
possessing the right of deciding on the validity of a law. 

If this power is in itself inordinate, if it is not consistent with 
the true interests of the people, it might have been excluded 
from, or carefully qualified in, the Constitution ; but it has been 
established by the people on full deliberation ; and a few addi- 
tional reflections on its nature and utility may be admitted. 

In the first place, we may observe, that a judicial power 
with such extensive attributes, is probably peculiar to this 
country. Where there is not a fixed and settled constitution, 
whether written or unw^ritten, which cannot be altered by the 
legisliature, the judiciary has no power to declare a law uncon- 
stitutional. In such countries, the people are at the mercy of 
the legislature. The appeals which they may make to their 
constitutions are disregarded if they cannot be enforced, and the 
constitution possesses merely a nominal value. It tends indeed 
to excite discontents, by exhibiting rights that cannot be enjoyed. 
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and promising restraints on govemmept that may be brdcen 
with impunity* 

The Constitution of tlie United States was not framed, in 
this respect, on ground new to us. The principle had heea 
previously inserted in all the state constitutions then formed. 
It has been preserved in all those idnce established, and none 
of the alterations which we have heretofore noticed, have been 
extended to this point 

We may then inquire, in what mode or form of language it 
could have been excluded from the Constitution, and what 
would have been the effect of such exclusion. Being in itself 
a necessary mcident to a regular and complete government, 
its existence is implied from the mere fact of creating such a 
government ; if it is intended that it should not be commensu- 
rate with all the powers and obligations of the government, or 
that it should not fonn any part of it whatever, express terms 
of qualification or exclusion would certainly be required. 

Now it would'be difficult to reconcile the minds of freemen, 
to whom was submitted the consideration of a scheme of 
government, professing to contain those principles by which a. 
future legislature and executive were t9 be regulate, to any 
declarations that a subversion or abandonment of those prin- 
ciples, by either branch, and particularly by the legislature, 
should be liable to no resistance or control. The judicial 
power potentially existed before any laws were passed; it 
could not be without an object ; that object is at first the Con- 
stitution. As the legislature proceeds to act, the judicial 
power follows their proceedings. It is a corrective imposed by 
the Constitution on their acts. The legislature are not de- 
ceived or misled. Nothing indicates that they alone are ip 
decide on the constitutionality of their own acts, or that the 
people who may be injured by such acts, are unprovided 
with any other defence than open resistance to them. But 
without an adequate power in the judiciary to the effect 
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requked, the people would eithei' be driven to such remtancei 
obliged to wait . till they could obtain redress through the 
exercise of their elective powers; or be compelled to patient 
submission. 

Th^ rights of the people are better secured by the general 
undefined judicial power, necessarily inferred from the general 
language of the Constitution itself, pre-existing in their own 
state constitutions, and never surrendered to the United 
States. In the last mentioned ai^ct, it would appear sur- 
prising that those who were most apprehensive of the self- 
increasing power of the general government, did not perceive 
the bulwark of their safety. The courts and the judges of 
every state possess, as before observed, the right to tl^cide on 
the constitutionaUty of a law of their own state and of the 
United States. The. principle itself, and not the mere tribu'^ 
nal, constitutes the public security. That such decisions are 
subject to the appellate jurisdiction heretofore spoken of, forms 
no ofcgection to their usefulness.^ ThQ object of this jiurisdiction 
is to produce uniformity. Instead of reducing, it enhances 
the value, while it pr6ves the universal be^ng of the principle 
itself. 

In the organization of this power thus salutary, thus neces- 
sary, is foimd the only difficulty. To render it Wholly inde- 
pendent of the people, is objected to by many : to affect its 
necessary independence by the modes of creating and appoint-^ 
ing its ministers, is liable to equal objections. In the first 
case, arbitrary ancl despotic proceedings are apprehended. 
It is supposed to be the natural /disposition of man, when 
placed above control, to ^buse bis power, or, if no corrupt 
motives produce this consequence,, there sometimes are found 
a laxity, a carelessness, a want of sufficient exertion and 
deliberate judgment in the exercise of it. On the other hand, 
if instead of availing himself of his own knowledge and 
capacity, the judge submits to be governed by the opinions of 
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others ; if he allows the desire to retain his office, the fear of 
^ving offence, or the love of popularity, to form any part of 
the ingredients of his judgment, an equal violation of his trust 
is apparent. It is therefore not without anxiety that the patri- 
otic mind endeavours so to regidate the organization of this all 
essential power, that it shall be safely steered between the two 
extremes. 

In all gbvemments retaining a semblance of the preservation 
of popular rights, it is believed that the structure of the judicial 
power ought to be founded on its independence. The tenure 
of office is therefore generally during gotd behaviour. Biit iii 
some of our state governments, judges are appointed for a term 
of years. In some, the appointments are made by the executive, 
in some by the legislative power. The mode of appdntment 
is of little consequence as to the principle, if, when it has been 
made, the magistrate is independent of the further favour of the 
appointing power. The more important question is the condi- 
tion and duration of the appointment. The condition of good 
behaviour necessarily accompanies all judicial appointments, 
for whatever term they may be granted. There are none during 
pleasure in this country, although the case is otherwise as to 
some high judicial stations in England.* Cases of misbeha- 
viour are therefore to be provided against Honest errors in 
judgment do not amount to misbehaviour. The court of the 
last resort is to correct all those which take place in the pre- 
vious tribunals. If this court shall itself be deemed to have 
conmiitted an error, there can be no redress, because from the 
nature of things, there must be some point at which to stop: 
and it is better that an individual should sustain an injury, than 
that the whole system should be thrown into disorder. 



\ 

\ 






' * The lord chancellor, the judges of the courts of admiralty, vice-admi- 
ralty, &c. 
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This last resort may be differently constituted, but there 
must be some final mode of deciding. 

On some occasions of dissatisfaction with the decisions of the 
supreme court, different modes of revising even their decisions 
have been suggested. The last' of these known to the author 
has been to convert the senate into the final court of error and 
appeal. 

Of their competency in a practical view, no doubt can be 
entertained, but of the benefit which the public would derive 
by their unavoidable suspension of legislative busineas, with 
other high functions devolved on them, while their time was 
occupied in the trial of causes, there would be much room for 
doubt • • 

But, however this ultimate tribunal may be constituted, it is 
still to be the last resort ; and, since human infallibility can no 
where be found, it may also pronouiice erroneous judgments 
for which there would be no redress. 

In all these institutions we must therefore recognise the 
imperfection of manf, and content ourselves with the intention 
to acl; 'rightly, although the decision, in the apprehension of 
many, may be wrong. 

In some states, a power is given to. the executive authority 
on the appUcation of a certain proportion of the legislature to 
remove a judge fit)m office. Reasons will occur both for and 
against such a provision. If a judge should be incapacitated 
by infirmity or age, or be otherwise, without any fault of his 
own, prevented from performing his duties, he would not be a 
proper subject for removal by impeachment ; yet, where duties 
cannot be performed, the officer should not be continued. The 
incapacity should, however, be estabUshed in the specific case, 
and to lay down a general rule, that on the attainment of a 
certain age, the judge shall no longer be admitted to act, may 
withdraw from the service of the public a person capable of being 
highly useful to them^ In New York the commission expires 
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at the age of sixty years ; in Connecticut at seventy years'; 
and thus their constitutions seem to intend tcnmpose laws on 
nature itself, or to drive from their own service men in whom 
may still reside the most useful faculties, improved by time and 
experience. The Constitution of the United States abstains 
from this error. 

But the power of removal intended, in those states where it 
is. found, to be exercised in cases of actual ajid not implied 
incapacity, may in practice be carried further, and if the repre- 
sentatives of the people hold the opinion that the proceedings 
of a judge are contrary to the pubUc interests, an application 
for his removal may be made to the governor. If, for instance, 
he has decided that one of their laws is unconstitutional, and 
they retain a different opinion, or if his constructions of, and 
proceedings imder a law not objectionable in itself, differ from 
their own views of the same subject, di^atisfaction with his 
conduct which may be veiy honestly felt, may occasion an 
address for his removal, not as a mode of avoiding or reversing 
liis decisions, for that could not be the effect, but as an exam- 
ple to others, and perhaps in some degree, it might be calcu- 
lated for a punishment to himself. 

Now, laying aside all party considerations which sometimes 
may operate, perhaps unconsciously, with the best men, we 
must inquire into the principle on which such removal would 
be founded, and we shall find it to be that of setting up the 

» 

judgment of the people through their representatives to correct 
the judgment of the judicial power. 

If the Constitution of the particular state fairly admits of 
this construction, it is the will of the people, and must be 
obeyed. It is a control reserved to themselves over the 
general character of the judicial power, and to that extent 
impairs its absolute independence. In the absence of corrupt 
motives, which might justify an impeachment^ it is the only 
mode of rectifying a course of enoDeous judgments tending to 
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pYoduce public iquiy. But it is liaUe 1o the olgectioii that 
those who thus Ibdertake to decide,- are scddom sowdl^palH 
fied for the task as those whose peculiar studies and 0CGiipi|h- 
tion may be considered as having enabled them to jwlge. 
Another objection is, that removal in this manner bring in 
every sense an evil, a fear of displeasing the legislature Kiay 
always hover over the mind of the judge, and prevent his bekig 
the impartial and inflexible mediator between the legislature 
and the people, wUch the people intended he should be. 

The advantages and dbadvantages of the whole subject 
must have been duly consider^ by the framers of our Cbnsti- 
tution, and the people at large have confirmed the residt of 
their judgment. 

There is, however, one power vested in the legislature, of 
which they cannot be deprived. They are authorissed ^ from^ 
time to time'* to ordain and establish tribunals iitferior to the 
supreme court, and such courts they may at any time aboHsb. 
Thus, as before noticed, the act of 1801, esjBblishing certaui- 
circuit courts was repealed in 1803, and the conmiissions 
granted to the judges were con^quently avoided. 

To this instance we may be permitted to refer^ for the pur- 
pose of showing the high independence of all party cdni^dera- 
tions, that appertains to the character of a judge. The 
supreme court, which affirmed a decisiop by which the validity 
of the repealing act was estabUshed,^ was at that time com- 
posed entirely of men politically adverse to that which, by |i 
sudden revolution, had become the predominant party in the 
legislature. Yet the decii»on was unanimously given, one of 
Hie judges only being absent on account of ill-health. And 
such are the true nature and spirit of a judicial institution, that 
there can be no doubt that the same principle ; the same entire 
repudiation of party spirit, would govern men of all political 

• Stuart tn Laird, 1 Cninch,. 308. 
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impres^onsy when required to act on similar, occasions by the 
CoostitutioD and their country. Party spirit seldom contami* 
natqp judicial fiincticMis. 

Od the whole, it seems that with the right to new model all 
the inferior tribunals, and thereby to vacate the commissions of 
their judges, and with the power to impeach all judges what- 
ever, a sufficient control is retained over the judiciary power 
for every useful purpose; that it is ^ branch of government 
which the people have the strongest motives to cherish and 
support, and that if they valde and wish to preserve their 
Constitution, they ought never to surrender the independence 
of their judges. 
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CHAPTER XXXI. 



OP CHECKS AND CONTROLS ON OTHER BRANCHES OP 

THE GOVERNMENT. 



Is there any foundation for the position, that in a republic 
the people are naturally betrayed by those in whom th6y trust? 

Is it true that personal power and independence in the 
magistrate, being the immediate consequence of the favour of 
the people, they are under an unavoidable necessity of being 
betrayed?* 

Were this objection well founded, we should shrink with 

horror from the formation of a republic. Let us examine how 

« 

it is attempted to be supported. 

The first postulate is, that those who are in possession of 
power,' generally strive to enlarge it for their own advantage in 
preference to the public good. In those governments where 
no restraint on the conduct of public officers is provided, we 
see to what an extent this propensity has been sometimes 
carried. Rome is the favourite example adduced to support the 
proposition. 

It was found impossible for the people of that state, ever to 
have faithful defenders. Neither those whom they e^ipressly 
chose, nor those whom some personal advantages enabled to 

* See this bold assertion and its feeble illustration, in Delolme, book 2, ch. ix. 
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govern the assemblies, were united to them by any common 
feeling of the same concern. The tribunes pursued with zeal 
and perseverance, no greater object than to procure admission 
to all the different dignities in the republic. To admit the 
plebeians to participate in offices previously confined to 
patricians, was considered a great victory over the latter. The 
use they made of the power of the people was to increase pre- 
rogatives, which they falsely called the prero^tives of all, but 
which the tribunes and their friends alone were likely to enjoy. 
But it does not appear that they ever set bounds to the terrible 
power of the magistrates, or repressed that class of citizens who 
knew how to make their crioxes pass unpunished, or to regulate 
and strengthen the judicial power; precautions without which 
men might struggle to the end of time, and never attain true 
liberty. 

Such are the views taken of this great, but internally 
imperfect republic, and a general proportion is UlogicaUy 
deduced from a particular instance. 

If a Constitution is so franked that official power becomes ajt 
once absolute and independent of law ; if the magistrates who 
are to administer the law are authorized like the prostors^ tp 
make it from time to time as they thiiik proper, and if a 
competition is admitted among the public officers, as to who 
shall exercise the most authority, and he who succeeds the 
best, cannot be compelled by the people either to surrenderee^ 
reduce it ; the veiy appointment, in such ca^e, tends to stimulate 
all the evil propensities, and create a dereliction of all the 
moral obligations of man. But it is an error to suppose, (if it is 
supposed,) that this is confined to republican forms. The 
distinction would only be in name. Create a government of 
any kind, and invest its officers with powers so extensive and 
uncontrollable, and there will be the same abuses. The only 

« 

difference will be that in one case we shall say the people are 
oppressed; in the other tiiat they are betrayed. 
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A knowledge of human nature, too per^pioacious not to pre- 
ceive the danger, and too cautious not to provide against it, 
cUctated in the composition of our Constitution, those checks 
and balances on which its purity and continuance were 
calculated to depend. While all necessary power was granted, 
every sound precaution was adopted to prevent its abuse. 
• We have already considered the express restribtions pn the 
le^lature, and have seen that on some points they cannot 
legislate at alU and on many others they can act only to a 
limited extent ; but a wider view may be now taken, and an 
examina.tion of the -entire context will fully exhibit a pervading 
principle, which, while it secures the due performance of public 
duty, prevents its abuse. 

Tiie legislature is in the first place restrained by a fixed and 
absolute Constituticm, over which it has no sort of power. In 
some countries, and in one of our own states,* the legislature 
laying their hands on the Cdnstitution, may so mould it from time 
to time, as to give a sanction to measures not within its original 
contemplation. But the Constitution of the United States, the 
work of the people, alterable only by the people, possesses a 
sacred and intangible character in respect* to the legislature. 
This is, therefore, the gi-eat restraint . When the legislature 
feels that it has no power unless the Constitution has given it, 
the mere shame of being defeated in any step which cannot be 
supported, compels it to k)ok to the Constitution for its autiiority, 
and if it cannot find it there, to desist from the ineasure. 

Secondly, a$ this may not always be a sufficient restraint. 



• The state of Maryland. The legislatupe of that state may alter or abolish 
any part of Ae Constitution or the bill of rights, provided the bill for that 
purpose is passed three months before a new election, and is confirmed by the 
general assembly at the first session after such election, the object of which 
proviso undoubtedly is to afford the people an opportunity to testify by the 
removal of the memben a disapprobation of their measures. 



OP GENERAL CHECKS AND CONlPROLS. 285 

the judicial power presents an effectual barrier against its 
excesses, the observations on which head need not be repeated. 
But) as observed, the judicial power possesses no spontaneous 
motion — it must be called into action by the application of 
others — either individuals, or constituted authorities,— and in 
the mean time, the obnoxious law may not only take its place 
in the statute book, but be injuriously acted upon; The third 

• 

corrective therefore, is the hands of the people, who do not, as 
cKsingenuously remarked,* make no other ""use of their power 
than to give it away. The biennial/election of the house of 
represehtatives, of which the pec^le can by no altifice be 
.deprived, secures to them the power of removing. every liiem- 
ber of that house who has shown, either an inability to com- 
prehend, or an unwilUngness to conform to the transcendent 
obligations of the Constitution, which he has sworn to support. 
Here^ then, we have the protection and safety imknown to 
those countries where, either the lepslature elect themselves, 
or enjoy an hereditary right>or where, although the represen- 
tative principle rtiay be nominally tept up, its exercise may be 
suspended ot postponed at the pleasure of another part of the 
government. 

It is true, that this mode of reforming the abuse, is not at 
first full and complete. The senate, which must have con- 
curred in the unc(Histitutional law, is not renewed at the same 
period, but the Constitution, which for reasons heretofore 
assigned, conferred on this body a longer duration of office, 
has regulated the continuance of each senator, so that* at the 
end of every two years one-third of the whole must be chosen 
anew. The sense of the people, indicated by a full change in 
the house of representatives, and by the change of one-third of 



* By Delohne, in the.chs4>ter already referred tQ. 
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the senate, could not be without eflfect, and m two years more 
it woidd be imperious and irresistible. 

A further restraint, thoiigh less definite, yet not without 
considerable weight, may be conceived in the influence 
arising from the porticm of sovereignty remaining in the states. 

Although, to the full extent established by the Constitution, 

* ' » 

die power of the legislature of the United States is superior to 
that of the states, yet in the smallest particular in which they 
pass beyond the tiiie Une, the power of the states is in full 
dfect The states will s^lways maintain a reasonable jealousy 
oa this subject. ' 

In all matters not transferred to the general govemment, 
the rights and interests of the people are confided to tbe care of 
the state governments, and an anxiety to secure and defend 
them has been uniformly apparent in all the states. The 
de»sire of preserving hailnony aiid order, nay, the very love of 
power, alwa3rs more valuable where it is least resisted, will 
operate with great effect on the national l^slature to prevent 
its falling into unnecessary boHisions with the states^ This con- 
sideration will have the grektest influence with the members of 
the senate, who, although they do not in any sense sit and act 
as states in a federative quaUty, and are npt bound by instruc- 
tions — ^yet cannot but look with much respect to, and feel a 
close connection with the legislature of the state that appoints 
them. 

2dly. The fears of those theoretical writers, who have 
gratified themselves by lamenting tlie internal dangers of our 
republic, have been chiefly directed against the tendency of 
the executive authority to overpower the freedom of the 
.people. 

It is supposed that much is to be apprehended from the 
influence of an officer who has the power of appointing so 
many other officers, and who is entrusted with the management 
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of the military force. It is true, they admit that as he has not 
exclusively the appointment to office, this influence is thereby 
somewhat diminished, but the recommendations proceeding 
bom him alone, and the power of dismission being exclusively 
with him, th^ hope of the one, and the feaf df the other, must 
confer on him an excessive and alarming influence. AU these 
considerations may have weight, yet the evil consequences 
predicted are not likely to ensue. 

The military force, as we have seien, is well regulated not 
only by the constitutional prohibition to provide for its support 
for a longer term than two years,, but also by the power that 
congress have to stKurten even that period, and by the ^eat 
impmbalnlity that an American army would consent to substi- 
tute for regular subsistence and the approbation of'tlieir 
countrymen, • the tumultuary and precarious exactions of 
internal warfare, and convulsions, personal dangers which- 
must be certiain, and eventual ruin from which they cannot be 
eidempted The influence supposed to arise in respect to the 
appointments to, or dismissions from office, can operate only in 
a narrow circle, and however far it might be cairied, would 
not tend to the subversion of the government, or even to any 
material alteration of it, since the value of the olBices would 
always depend on the preservation of the- Constitution and the 
laws, and their emoluments could not be carried beyopd their 
legal limits. 

No person is eligible to the ofl[ice of president before he 
attains the .age of thirty'f,m yesg^s, nor tmless he has been a 
resident within the United States fox fourteen years. 
• The object of the latter provision is, that his habits and 
opinions shall, be as much as possible purely American^ but 
temporary absence on public business,,and particularly pnan 
embassy to a foreign nation, would not be an interruption of 
residence in the sense here ajffixed to it. 

The senator must have attained the age. o[ thirty years, and 
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the members of the house of representatives the age ofitveniy- 
five years. 

In some of the states, the chief executive ma^strat6 is not 
again eUgible, until an interval has elapsed, after having served 
a certain time. The Constitution of the United States, on the 
contrary, admits the same individual to be continued in office 
by re-election during his life. 

The propriety of a rotation in office, has had some warm 
advocates. The chief arguments in its favour seem to be, 

1. That it renders the people more secure in their rights 
against an artful and ambitious man. If it were impossible 
that the chief magistrate should be re-elected after serving for 
a jpven time, it would be in vain for him to concert plans and 
create an insidious influence for the promotion of his own 
continuance in power. 

2. On an opposite principle, it is supposed that he would be 
more independent in the exercise of his office: when, knowiiig 
that he could not be re-elected to it, he would not be under the 
necessity of courting the poputsur favour. • 

. And 3dly. It has occiuted to the imaginations of some, that 
there would be no small danger that the great powers of 
Europe, being interested in having a friend in the president (^ 
the United States, would interpose in his election, and the 
dangers and misfortunes of Poland be renewed in America.* 

In answer to these objections, it has been said with great 
truth and force : 

1st. That one ill effect of. the exclusion would be a diminu- 
tion of the inducements to good behaviour. Less zeal would 
be felt in the discharge of a duty, when the advantage of the 
station must be reUnquished at a determinate period. The 
desire of reward is one of the strongest incentives of human 



• See debates in Virginia convention, vol. iii.p. 67. 
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conduct, and the best security for fidelity, is to make interest 
coincide with duty. Even the love of fame, the ruling passion 
of noble minds, prompting a man to plan and undertake ardu- 
ous enterprises for the pubUc benefit, which might require 
time to perfect them, would deter him from the undertaking, 
if he foresaw *that he must quit the scene before he could 
accomplish the work, and commit it, together with his own 
reputatiofn, to hands that might be unequal or unfriendly to 
the task. 

2dly. Experience is the parent of wisdom, and highly de- 
sirable in the first magistrate of a nation. It would be injurious 
and absurd to declarei, that as soon as it is acquired, its possessor 
shall be compelled to abandon the station in which he acquired 
it, and to which it is adapted. 

3dly.*A third ill effect of the exclusion would be, the bani^ 
ing men from stations in which their presence might be of the 
greatest moment to the public interest on particular emergen- 
cies. An ordinance which prevents a nation from making use 
of its own citizens, in th^ manner best suited to peculiar exi- 
gencies and circumstances, must be unwise. Suppose, for 
instance, a war to exist, and the president then in place, pecu- 
liarly fitted by his military talents and experience to conduct it 
t9 advantage : to be obliged to exclude him from office, perhapH 
to substitute inexperience for experience, and thereby unhinge 
and set afloat the settled train of administration, might be of 
the greatest detriment.* 

The apprehension of the interference of fcnreign nations in 
regard to the office of president, unless he was at first elected 
for lifis, seems to be witnout foundation. While he is elected 
only for four years at a time, it is evident that it would be of 
np use to foreign powers to corrupt him, unless they can 



• Federalist, No. 72. 
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intimidate or coirupt those who elect him ; but by the guarded 
provisions of the Con^tution, it is impossible to know for a 
long time befcnrehand, who those electors will be. As, how- 
ever, this mode of election has now become the act of the 
people, and the electors are merely nominal, the whole body 
of the people, or at least a majorky of them, must be corrupted 
or intimidated, before such a scheme can succeed; a measure 
not very practicable by any forfeign power. It is well known 
that in Poland, .the king was elected, not by the people at 
large, but by an aristocratic class, small in number, and there- 
fore accessible to foreign intrigues. 

If it were desired by such powers to obtain an undue ascen- 
dancy in our government, the attempts would be made, not on 
the president, but on the members of the legislature, and par- 
ticularly of the senate, but in no government is it recollected 
that a necessary rotation in office was ever imposed on the 
members of the legislature. 

Down to the present moment, nothing in point of fact has 
occurred among us to excite a regret at the continued eligibility 
of the same individual. No undue influence has been prac^ 
tised, and the voice of the people, sovereign in fact, as well 
as in theory, has been independently exercised, both in the 
continuance and in the removal of their public agents/ The 
predominant feature of the American character, seems, in 
truth, to be that sort of good sense, which invariably leads 
to just distinctions between partial and general benefit It 
is not pretended, that party ebullitions do not sometimes 
overfiower the calm reflection of the community, but the 
illusions are temporary, and the sound judgment which never 
wholly departs from the entire body, ultimately recovers its 
ascendancy. 

That universal phrenzy of the nation, of which Europe, both 
in ancient and modem times has exhibited instances, never 
found place with us. Temperate and self-collected in the most 
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trying seasons, ^i^merica always pursued a regular oourse, 
terniinating in that security and peace, which violent agita^ 
tions and tumultuous passions could not have procured. Their 
good sense displays itself in the utter rejection of personal 
influence, when the pursuits of the party are hostile to the 
general sentiment^ What is believed to be for the public good,* 
is never sacrificed to the views of any individual, however 
distinguished. 

But there are certain legitimate restraints on the office of 
president, whict remove from the people every cause of 
uneasiness in respect to it 

These restraints consist, in part, of those already mentioned 
in regard to the legislative bodies. In the first place, he is 
equally bound by the Constitution, and must feel the same 
interest in conforming to it,, that is felt by those bodies. He 
has even less* to do in respect to alterations of the Constitution 
than the two houses; have. He cannot recommend to. the 
people ai\. amendment of it, ^nd if the two houses resolve to 
submit one to them, his concurrence in their so doing is. not 
required,* and perhaps would not be allowed. 

Self-interest, (as just before observed,) is one of the strongest 
permanent influences of human action, and wherever it can 
be coupled with public duty, it afforSs great reason for believ- 
ing that they will act in concert. 

Now, if we consider that the president, being a single officer, 
without -those combinations which may be formed by the 
members of the two houses ; not at any time during his official 
existence, returning to and mixing with the mass of the people, 
and thereby to some extent enabled to deceive* and mislead 
them; but whatever may personally be his social habits and 
republican simplicity, still separated from extensive practical 
intercourse by the very nature of his office; we shall at once 

• HolUns^worth V. VirginU, 3 DaUasi 378. 
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perceive that all eyes being constantly fixed on him, his 
motions will always be scrupulously watched, and so much of 
the regular execution of his power as may be considered to 
depend on popular acquiescence, will be diminished, in propor? 
tion as he evinces u design to extend it beyopd its consti- 
tutional bounds. 

Nor would the supposed influence of the other executive 
officers support him in such cases. Compared with the mass 
of the people, their numbers are small, and their very depend- 
ence on him would render them suspected. But the interests 
of those officers would operate in another direction: as a wilful 
infringement of the Constitution will naturally tjerminate in 
some way, in, a destitution of the president's power, their 
interest would not be promoted by contributing to an event 
injurious to themselves, since, his successor, would of course 
manifest a deference to public opinion by removing all the 
promoters and participators of the preceding delinquency. 

The Constitution may therefore be considered as having a 
still stronger hold on the president, than on the legislative 
body. 

2dly. If, from its nature, any political or casual motives 
could have an effect on the judicial interposition when 
regularly called forth, it would seem that it would be exercised 
with more alacrity against a single officer, ahready become the 
subject of general suspicion or disapprobation, than against 
those acts which must be considered as the measures of the 
entire government. 

But this is altogether an illegitimate view of the character 
of the judicial power and mode of action. On the contrary^ 
the president, while labouring under public reprobation, would 
kx)k forward to the judiciary, with a certain confidence that 
prejudice and error would find no room in the judgments by 
which the legaUty of his conduct would be decided. 
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This check upon him would therefore be the more complete 
by being unbiassed and certain*. 

3dly. But, as before observed in regard to the legislature, 
the opportunity for this judicial intervention in its common 
form, may be remote, and one transgression not resisted, may 
lead to another, till the accumulation becomes too heavy to be 
borne. 

-Then, the power of, the people arises in its majesty, and 
through their appropriate organs, the house of representatives, 
the judicial power is appealed to in another, a most imposing 
and conclusive form. 

The dignified tribunal which the Constitution has provided 
for the trial of impeachments, has now the eyes of the public 
immovably fixed on it Guilt or innocence, not prejudice or / 
party motives, form the ground of decision^ and although the 
senate does not directly vacate or annul the illegal acts that 
have taken place, which are still left to the redress of the 
ordinary tribunals ; it prevents the possibility of their being 
again committed by the same individual, and the probability 
of their being copied by another. 

4thly. And so effectual are the disqualifications which the 
senate may pronounce, that if the people, subsequently imposed 
on and misled by the discarded president or his partizans, were 
incFmed again to confide a public trust to him, it would tiot 
be in their power to do so. The sentence of the senate is 
immutable. 

No similar caution, no analogous defence of the people 
against their own dangerous clemency or forgetfulness, are to 
be found elsewhere. The ostracism of Athens^ the interdictions 
from fire and water o{Rome^ the disqualifications in sentences on 
impeachments in Enghnd^vm^i all be repealed, and the party, 
however politically dangerous, be restored lo his former rank. 

It may be inquired, why the power of pardoning should be 
absolutely excluded in. such a case as this? The answer has 
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already been ^ven. The safety of the people is the supreme 
law: their liberties properly fegulated and secured are the 
cardinal objects of republican constitutions. Those who have 
evinced the capacity to abuse a public trust ought not to have a 
second opportunity to do so. If it were possible to remove the 
disqualification ' thus solemnly imposed, the state might be 
thrown into disorder ; factions in favour of the delinquent be 
formed; contrary pretensions be warmly, perhaps forcibly 
asserted — and the bloody, civic ^contests of ancient Rmne might 
be renewed on the polluted arena of a modem and a temperate 
republic. It is infinitely preferable that one man should be 
meritedly deprived of part of the rights and privileges of citizen- 
ship, than that the peace and happiness of the whole commu- 
nity should be endangered. 

The .sentence itself is at the utmost a mild one; but the 
object of it is still liable to the ordinary process of justice. If 
his crime should be of that high class whii[)h subjects him to the 
forfeiture of life, the president for the time being still possesses 
the powier to prevent its infliction. . The individual with the 
accumulated weight of two convictions, might safely be par- 
doned in respect to the second. He never could again become 
.an object of public confidence. 

To these views of the checks upon this office, we naay add 
the power of the people, when the quadrennial period of election 
returns, to remove him, whose conduct, although it may not 
have amounted to actual delinquency, has excited even their 
suspicion. , . ^ ■ 

Referring, without repeating it, to the last chapter, we may 
thus recognise in ev^ part of the Constitution those cautious 
provisions, forming adequate checks on every power it confers^ 
restraining all fix)m doing wrong, yet not productive of an 
inconvenient interference with each other when all do right; 
contributing to preserve a necessary purity and vigour, and 
rendering the mere distribution of power the means of correcting 
its abuse. 
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Qiiassata respublica multa perderet et omamente dig^tatis et pneridU 
sti^ilitalis suae. OraUo pro Maredb. 

Having thus endeavoured to delineate the general features 
of this peculiar and invaluable form of government, we shall 
conclude with adverting to the principles of its cohesion, and to 
the provisions it contains for its own duration and extension* 

The subject cannot perhaps be better introduced than by 
presenting in its c^tn words an emphatical clause in the Con- 
stitution. • 

The United States shall gtiarantee to every state in the Union 
a republican form of government^ shall protect each of them 
against invasion^ and on application of the legislature^ or of the 
executive fjdhen the legislature cannot be convened^ against 
domestic violence. 

The Union is an association of the people of republics; its 
preservation is calculated to depend on the preservation of 
those republics. The people of each {dedge themselves to 
preserve that form of government in aO. Thus each becomes 
responsible to the rest, that iio other form of government shall 
prevail in it, and all are bound to preserve it in every one. 

But the mere compact, without the power to enforce it, 
would be of little value. Now this power can be no where so 
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propelrly lodged, as in the Union itself. Hence, the tenn 
guarantaei indicates that the United States are authorized to 
oppose, and if possible, prevent every state in the Union fix)m 
relinquishing the ' republican form of government, and as 
auxiliary means, they are expressly authorized and required 
to employ their force on the application of the constituted 
authorities of each state, "^o repress domestic violence.'''^ If 
a faction should attempt to subvert the government of a state 
for the purpose of destroying its republican form, the paternal 
power of the Union could thus be called forth to subdue it. 

Yet it is not to be understood, that its interposition would 
be justifiable, if the people of a state should determine to 
retire from the Union, whether they adopted another or 
retained the same form of government, or if they should,^ 
with the express intention of seceding, expunge the repre- 
sentative system from their code, and thereby incapacitate 
themselves from concurring according to the mode now pre- 
scribed, in the choice of certain public officers of the United 
States. 

The principle of representation, altliqpgh certainly the 
wisest and best, is not essential to the being of a republic, 
but to continue ai member of the Union, it must be preserved, 
and therefore the guarantee must be sq construed. It depends 
on the state itself to retain or abolish the principle of represen- 
tation, because it depends on itself whether it will continue a 
member of the Union. To deny this right would be incon- 
sistent with the principle on which all our political systems are 
founded^ which is, that the people have in all cases, a right, to 
determine how they will be governed. 

This right must be considered as an ingredient in the original 
composition of the general goverpment, which, though not 
expressed, was mutually understood, and the doctrine hereto- 
fore presented to the reader in regard to the indefeasible nature 
of personal allegiance, is so far qualified in respect to alle^ance 
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to the United Statea, It was observed/that it wai-Gpnap^tendt 
for a state to make a compact with its citizens, that tpe recip-. 
rocal obligations of protection atid allegiance might cease on 
certain events ; and it was further observed, that allegiance 
would necessarily cease on the dissoludoh of the society to 
which it was due. 

The states, then, may wholly withdraw from the Union, but 
while they continue, tbey must retain the character of repre- 
sentative republics. Governments of dissimilar forms and 
principles cannot long maintain a binding coalition. ^^ Greece,^^ 
says Montesquieu, ^^ was undone as soon as the king of Mace- . 
don obtained a seat in the amphyctionic council.^^^ It i^ 
probable, however, that the disproportionate force as well as 
thq monarchical form of the new confederate had its share of 
influence in the event But whether the historical fact sup- 
ports the theory or not, the principle in respect to ourselves is 
unquestionable. 

We have associated as republics. Possessing the power 
to form monarchies, republics were preferred and instituted. 
The histdry of the ailcient, and the state of the present world, 
are before us. Of modern*; republics, Venice, Florence, the 
United Provinces, Genoa, all but Switzerland hjive disap- 
peared. They have sunk beneath the power of monarchy, 
impatierit at beholding the existence of any other form than 
its own. An injured "province of Turkey, recalling to its mind 
the illustrious deeds of its ancestors, has ventdred to resist its 
oppressors, and with a revival of the name of Greece, a hope 
is entertained of the permanent institution of another republic. 
But monarchy stands by with, a jealous aspect, arid fearful lest 
its own power should be endangered by the revival of the 
maxim, that sovereignty can ever reside in the people, affects 
a cold neutrality, with the probable anticipation that it will 



• Ferleralist, No. 43. 
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conduce to barbarian success. Yet that gallant country, 
it is trusted, will persevere. An enlightened people, disd- 
plined through necessity, and emboldened even by the gloom 
of its prospects, may accomplish what it would not dare to 
hope.* 

This abstract principle, this aversion to the extension of 
republican freedom, is now invigorated and enforced by an 
alliance avowedly for the purpose of overpowering all efforts 
to relieve mankind from their shackles. It is essentially and 
professedly the exaltation of monarchies over republics, and 
even over every alteration in the forms of monarchy, tending 
to acknowledge or secure the rights of the people. The 
existence of such a combination warrants and requires that 
in some part of the civilized world, the republican system 
should be able to defend itself But this would be imper- 
fectly done, by the erection of separate, independent, though 
contiguous governments. They must be collected into a 
body, strong in proportion to the firmness of its union; re- 
spected and feared in proportion to its strength. The prin- 
ciple on which alone the Union is rendered valuable, and 
which alone can continue it, is th^ preservation of the repub- 
lican form. 

In what manner this guaranty shall be effectuated is not 
explained, and it presents a question of considerable nicety 
and importance. 

Not a word in the Constitution is intended to be inoperative, 
and one so significant as the present was not lightly inserted. 
The United States are therefore bound to carry it into effect 
whenever the occasion arises, and finding as we do, in the saihe 



* since this passage was written, the affairs of Greece have assumed some- 
what of a diiferent aspect. The Turkish fleet has been accidentally destroyed 
by the combined powers, and the French have landed a body of men, with an 
apparent intention to promote the independence of this afflicted country. 
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clause, the engagement to protect each state against domestic 
violence, which can only be by the arms of the Union, we are 
assisted in a due construction of thie means of enforcing the 
guaranty. If the majority of the people of a state deliberately 
and peaceably resolve to relinquish the republican form of 
government, they cease to be members of the Union. If a 
fection, an inferior number, make such an ef&rt, and endea- 
vour to enforce it by violence, the case provided for will have 
arisen, and the Union is bound to employ its power to 
prevent it. 

The power and duty of the United States to interfere with 
the particular concerns of a state are not, however, limited to 
the violent ef&rts of a party to alter its constitution. If from 
any other motives, or under any other pretexts, the internal 
peace and order of the state are disturbed, and its own 
powers are insufficient to suppress the commmotion, it be« 
comes the duty of its proper, government to apply to the 
Union for protection. .« This is founded, on the sound prin- 
ciple that those in whom the force of die Union is vested, in 
diminution of the power formerly possessed by the state, are 
bound to exercise it for the good of the whole, and upon the 
obvious and direct interest that the whole possesses in the 
peace and tranquillity of every part. At the same time it is 
properly provided, in order that such interference may not 
wantonly, or arbitrarily take j>lace, that it shall only be on 
the request of the state authorities: otlierwise the self-govern- 
ment of the state might be encroached upon at the pleasure 
of the Union, and a small state might fear or feel the effects 
of a combination of larger states against it under colour of 
constitutional authority; but it is manifest, that in every 
part of this exceUent system, there has been the utmost 
care to avoid encroachments on the internal pjowers of the dif- 
ferent states, whenever the general good did not imperiously 
require it. 
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No form bf application for this assistance is pointed out, not 
has been provided by any act of congress, but the natural 
course would be to apply to the president, or officer for the 
time being, exercising his functions. No occasional act of the 
legislature of the United States seems to be necessary, Whei^ 
the duty of the president is pointed out by the Constitution, 
and great injury might be sustained, if the power was not 
promptly exercised. 

In the instance of foreign invasion, the duty of immediate 
and unsolicited protecticm is obvious, but the generic term 
tnvasion, which is used without any qualification, may require 
a broader construction. 

If among the improbable events of future times, we i^hall s^ 
a state forgetful of its obligatim to refer its controversies with 
another state to the judicial power of th^ Union, endeavour by 
force to redress its real or imaginary wrongs, and actually 
invade th6 other state, we «h£ill perceive a case in which the 
supreme power of the Union may jusdy interfere: perhaps we 
may say is bound t6 do so. 

The invaded state, instead of relying merely on its own 
strength for defence, and insteiadof gratifying its revenge by 
retaliation, may prudently call for and gratefiiUy recme the 
strong arm of the Union to repel the invasion, and reduce the 
combatants to the equal level of suitors in the high tribunal 
provided for them. In 'this coim^, the political estimation of 
neither state could receive any degradation. The decision of 
the controversy would only be regulated by the purest princi- 
ples of justice, and the party really injured; would be certain 
of having the decree in its favour carried into effect 

It rests with the Union, and not with the states separately 
or individually, to increase the number of its members.* The 



• There is, however, a restriction on this point, which must be noticed. 
No new state can be formed or erected within the jurisdiction of any other 
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adiuission of another state can onfy take place on its t>wn 
application. We have already seen, that in the formation of 
colonies under the denomination- of territories, the haHt has 
beeii, to assure to them their formation into states when tbe 
population should become sufficiently large. On that event, 
the inhabitants acquire a right to assemble and form a coBsti- 
tution for themselves, and the United States are considered «s 
bound to admit the new state into the Union, provided itaforia 
of government be thlit of a representative republic. This is 
the only" cheek or control ^ possessed by ! the United States 
in this respect 

If a measure so improbable should occur ki the colony,;as 
the adoption of a monarchical government, it could not be 
received into thef Union, although it assumed the appellation 
of a state, but the guaranty of^ which we have spoken, would 
hot literally apply — Iheguaranty is intended to secure repoiaH^* 
can institutions to states, and does not in tenAs extend to 
colonies. As sobn, however, as a state is formed out ofna 
colony, and admitted into the Union, it becomes the ccmamon 
concern to enforce the continuance of the republican form. 
There can be no doubt, however, that the new state may 
decline to apply for adndssion into the Union, but: it does not 
8e6m equally clear, that if its form of government coincided 
with the rules already mentioned,, its admission could b6 
refused. The ihhabitants emigrate from the United States, 
and foreigners are permitted to ^settle, under the express w 
implied compact, that when the proper time arrives, they shall 
become members of the great national community, without 
being left to an exposed and unassisted independence, .or 
compelled to throw themselves into the arms of a. foreign 

state, nor can any state be formed by the junction of two or more states or 
parts of statesi without the conseht of the legislatures of the states concerned 
•swell as of congress. ' 
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power. It would seem, however^ that the constitution adopted, 
ought to be submitted to the consideration of congress, but it 
would not be necessary that this measure should take place at 
the time of its formation, and it would be^sufBcient if it were 
presaited and approved at the time of its admissicMi. The 
practice of congress has not, however, corresponded with these 
positions, no previous approbation, of the constitution )ms been 
deemed necessary. 

It must also be conceded, that the people of the new state 
retahi the same power to alter their constitution, that i» 
enjoyed by the people of the older states, and provided' such 
alterations are not carried so far as to extinguish the republican 
principle, their admission is not af]fected» 

The secession of a state from the Union depends on the 
will of the people of such state. The people alone .as we 
have ahready seen, hold the pqwer to alter their constitution. 
The Constitution of the United States is to a certain extent^ 
incorporated into the constitutions of the several states by the 
act of the people. The state legislatures have only to per-^ 
form certain organical operations in respect to it To with- 
draw (torn the' Union comes' not within the general scc^ of 
their delegated authority. There must be an express pro- 
vision to that effect inserted in the state constitutions. This 
is not at present the case with any of them, and it would 
perhaps be impolitic to confide it to them. A matter so 
moitnentous, ought not to be entrusted to those who would 
have it in their power to exercise it Ughtly and precipitately 
upon sudden dissatisfaction, or causeless jealousy, perhaps 
against the interests and the wishes of a majority of their con- 
stituents. 

But in any manner by which a secession is to take place, 
nothing is more certain than that the act should be deliberate, 
clear, and unequivocal. The perspicuity and solemnity of the 
original obligation require correspondent qualities in it& disscK 
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lution; The powers of the general government cannot be 
defeated or impaired by an ambigqous or implied secession on 
the part of the state, although a secession may perhaps be con- 
ditional. The people of the state may have some reasons to 
complain in respect to acts of the general government, they 
may in such cases invest some of their own officers with the 
power x)f negotiation, ^nd may declare an absolute secession 
ia case of theff failure. StUl, however, the secession must in 
such case be distinctly and peremptorily declared to take place 
on that event, and in such case — as in the case of ah uncon- 
ditional secession, — ^the previous ligament with the Union, 
would be legitimately and fairly destroyed. But in either case 
the people is the! only moving power. 

A suggestion relative to this part of the subject has appeared 
in print, which the author conceives to require notice. 

It has been laid down that if all the staties, or a majority of 
them, refuse to elect senators, the legislative powers of the Union • 
will be suiSpefided.* 

Of the first of these supposed cases there can be no doubt 
If one of the necessary branches of legislation is wholly with- 
drawn, there can be ho further legislation, but if a part, 
although the greater part of either branch should be withdrawn 
it would not affect the power of those who remained. 

In no part of the Constitution is a specific number of states 



• It is with great deference that the author yentiires to dissent from this 
part of the opinion of the learned chieC justice of the Supreme Court in the 
case of Cohen v. Yir^nta, 6 Wheatoriy 390. It was not the point in contro- 
versy, and seems to have been introduced in that 0ow of luminous discussion 
for which he is so remarkable, by way of answer to part of the arguments of 
counsel. Every thing that falls from such a quarter eaxites to reflection, and 
the opinion having gone fdrth to the world, it seemsa duty on him who pro- 
fesses to tak6 a general view of the Constitution, to notice whatever may in 
his apprehension amount to the slightest error in principle. 
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required Sat a legislative act Under the artioles of confedem? 
iapa tbe concunence of niqp: states was requisite for many* 
puvposes IE five- states bad withdrawn-, from that Union, it 
WDoid faav&bjieen' dissolved. la the; present Constitution there « 
is no specifieatkiii of numbers- after die first formation. It was^ 
foreseen that there would be a natural tendency to increase^ 
the number of^ states with the increase of population then 
anticipated and liow so^ iiiUy verified. It was also known,, 
thot^h it was not avowed, that a state might withdraw itsdf. 
The number would therefore be variable^ 

In BO part of the Cionadtution is there a reference to any 
proportion of the states, except in the two sul^igects of amend*- 
ments, and of the choice of president and vice-presid^t 

In the first case, two^thirds or threerfourths of the several 
states is the language used, and it signifies those proportipnsiof 
ihe several states that diall then form the Union. 
• In the seccHid, there is a remarkable distinction between the 
choice of president and vice president, in case of an equality 
of votes for either. 

The house of representatives, vo^i;2g^ i^sto/e^, is to select one. 
of the three persons having the highest number;, for president, 
a quorum for this purpose shall consist of a member or mem-* 
bers from two-thirds of the states, aud a majority of all the 
states shall be necessary for the choice. 

The senate not voting by states, but by their ^aembers mdi- 
vidually^ as in all other cases, selects the vice president fi-bm 
the two persons having the highest number on- the list A 
quorum for this purpose shall consist of two-thirds of the whole 
number of senators, and a majority is sufficient for the choice. 

Now, if by the omission of the legislators of more than cme- 
third of the states, there were pO senators from such states, the 
question would arise whether the quorum is predicated of the 
states represented, or of all the states, whether represented 
or not. 
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The former opinion is most oonsisteut with the general rule, 
that we should always prefer a construction that will wpport, 
to one that lias a tendency to destroy an instrument or a 
system. Other causes than design on the part of 91 state legis* 
laturpv may be imagined to occasion some states to be unrepr^ 
seated in the senate at the moment. 

It seems to be the safest, and is poseibly the sounds 
construction, to wnsider the quorum as intended to be coqi- 
poded of two-thirds of the then existing senators. 

But we may pursue the subject somewhat further. 

To withdraw from the Union is a solemn, serious act* 
Whenever it may appear expedient to the people of il statei' 
it must be manifested in a direct and unequivocal manner. If 
it is ev^ done indirectly, the people must refuse to elect repre- 
sentatives, as well as to suffer their legislature to re-appdnt 
senators. The. senator whose time had not y^t exfnred, must 
be forbidden to continue in the exercise of his functions. 

But without plain, decisive measures of this nature, proceed- 
ing from the only legitimate source, the people, the United 
Slates cannot consider their le^lative powers over such states 
suspended, nor their executive or judicial power? any way 
impaired, and they would not be obliged to desist from the 
collection of revenue within such state. 

As to the remaining states among themselv^, th^re m no 
opening for a doubt 

Secessions may reduce the number to the siQidlest integer 

admitting combination. They wpuld ff^rrvm united iipd<^ the 

same principles and regulation lunong themselves thfit iK>w 

apply to the whole. For a state cannot be compelled by other 

state3 to withdraw from the Uolon« and therefore, if tWQ or 

more determine to remein united^ although all the Others 

desert them, nothing can be discovered in the CmstitntioP 4P 

prevent it 
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The consequences of an absolute seces^on cannot be 
mistaken, and they would be serious and afSicting. 

The seceding state, whatever might be its relative magnitude, 
would speedily and distihctly feel the loss of the aid and 
countenance of the Union. The Union losing a proportion of 
the national revenue, would be entitled to demand from it a 
proportion of the national debt It Would be entitled to treat 
the inhabitants and the commerce of ^the separated state, as 
appertaining to a foreign country. In public treaties already 
made, whether commercial oi' political, it could claim no parti- 
cipation, while foreign powers would imwillingly calculate^ and 
slowly transfer to it, any portion of the respect and confidence 
borne towards the United States. 

Evils more alarming may readily be perceived. The 
destruction of the common band would be unavcHdably 
attended with more serious consequences than the mere dis- 
imion of the parts. 

Separation would produce jealousies and discord, which in 
time would ripen into mutual hostilities, and while our country 

* 

would be weakened by internal war, foreign enemies would be 
encouraged to invade with the flattering prospect of subduing 
in detail, those whom, collectively, they would dread to 
encounter. 

Such in ancient times was the fate of Greece, broken into 
numerous independent republics. Rome, which pursued a 
contrary policy, and absorbed all her territorial acquisitions in 
one great body, attained irresistible power. 

But it may be objected, that Rome also has fallen. It is true ; 
and such is the history of man. Natural life and political 
existence alike give way at the appointed measure of time, and 
the birth, decay, and extinction of empires only serve to prove 
the tenuity and illusion of the deepest schemes of the statesman, 
and the most elaborate theories of the philosopher. Yet it is 
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always our duty to inquire into, and establish those plans and 
forms of civil association most conducive to present happiness 
and long duration : the rest we must leave to Divine Erovidence, 
which hitherto has so graciously smiled on the United States 
of Ainerica. 

We may contemplate a dissolution of the Union in another 
light, more disinterested but not less dignified, and consider 
whethet we are not only bound to ourselves but to the world in 
general, anxiously and faithfully to preserve it 

The first example which has been exhibited of a perfect 
self-government, successful beyond the warmest hopes of its 
authors, ought never to be withdrawn while the means of 
preserving it remain. • 

If in other countries, and particularly in Europe, a systematic 
subver^on of the poUtical rights of man shall gradually over- 
power all rational freedom, and endanger all political happiness, 
the failure of our example should not be held up as a discou- 
ragement to the legitimate opposition of the sufferers ; if, on the 
other hand, an emancipated people should seek a model 6n 
which to frame their own structure; our Constitution, as perma- 
nent in its duration as it is sound and splendid in its principles, 
should remain to be their guide.' 

In every aspect therefore which this great subject presents, 
we feel the deepest impression of a sacred obUgation to pre- 
serve the union of our country; we feel our glory, our safety, 
and our happiness^ involved in it ; we unite the interests of 
those who. coldly calculate advaatiiges with those who glow 
. with what is little short of filial affection ; and we must resist 
the attempt of its own citizens to destroy it, with the same 
feelings that we should avert the dagger of the parricide. 
• This work cani^ot perhaps be better concluded than with a 
quotation from the valedictory address of one whose character 
stamps inestimable value on all that he has uttered, and whose 
exhortations on this subject, springing from the purest patriot- 
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km and the soundest wisdom, QMght never to be forgotten or 
neglected.* 

In this address Washington expressed himself as follows:— - 

^The name of 4fnerican^ which belongs to you in your 
** national capacity, must always exalt the jjust pride ofpatriot- 
^ »m, more than any appellation derived from local discrimi- 
^ nations. With slight shades of diffei'ence, you have the same 
^ religion, manners, habits, and political principles — ^you have 
*^in a common cause fought and Uiumphed together; the 
^ independence and liberty you possess, are the work of joint 
^ counsels, and joint efforts, of common dangers, ^[fferings, and 
^successes. 

^^ But these considerations, howeyer powerfully they address 
*^ themselves to yoiur sensibility, are greatly outweighed by 
^tfaose which af^ly more immediately to your interest. Here 
^ every portion of our country finds the noost commanding 
^ motives for carefully guardii:^ aiid preserving the union of 
" the whole. 

^The North in an unrestrained intercourse with the Souths 
^ protected by the equal laws of a common government, finds 
" in the productions of the latter, great additional resources of 
*^ maritime and commercial enterprize, and precious materials 
^ of manufacturing industry. 

^^ The Souths in the same intercourse, benefiting by the same 
** agency of the Norths sees its agriculture grow and its 
^commerce expand. Turning partly into its own channels 
^ t£ie seamim of the Norths it finds its particular navigation 
^invigorated, axid while it contributes in different ways (o 
^ nourish and increase the general mass o[ the natk>nal navi- 



* 'dome doubts having Ijeen entertained whether this address was not writ- 
iXJi hy unothist band, it is ^e to iht mettifoty df this ^eat man to tnentiisn, 
^aiM by Hile 4«8citorcb4sb of The Pemsgyhtmiailitton^lSodety, it has been ftiliy 
Incettained that it was the entire work of the president. 
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*^gatkm, it looks forward to the protectioo of a maritiaie 
^^ strength, to which itself is unequally adapted. The East in 
^^a like intercourse with the fVesty ahready finds, and in the 
** progres^ve improvement of int^or communications by land 
** and water, will more and more find, a valuable vent for the 
^commodities which it brings from abroad or manu&ctures at 
^^home. The fVt^ derives from lj|e East supplies requi^te to 
^ its 0fowth and comfort, and what is p^haps of still greats 
^consequence, it must of necessity owe the secure enjoyment 
^ of indispensable i?t{/&/5 &x its own productions, to the wcag^t, 
'^infliience, and the future maritime strength of the Adantie 
side of the Unbn, directed by an indissoluble community of 
interest as one natiofu Any other tenure by which the fVest 
can hold this essential advantage^ whether derived from its 
** own nepai^ie strength, or from an. apostate and unpatoral 
*^ connexion with any foreign power, must be intrinsically 
"precarious. 

** While, then, every part of our country thus feels an imme- 
" diate and particular interest in union, all the parts combined 
" cannot fdil to find in the united mass of means and efforts, 
" greater strength, greater resource, proportionably greater 
** security from external danger, a less frequent interruption of 
" their peace by foreign nations, and what is of inestimable 
"value, they must derive tcoxa union an exemption from those 
"broils and wars between themselves which so frequently 
" afBict neighbouring countries, not tied together by the same 
"government, which th^r own rivalships alone would be 
"sufficient to produce, but which opposite foreign alliances, 
" attachments, and intrigues, would stimulate and embitter. 
" Hence, Ukewise, they will avoid the necessity of those over- 
" grown military establishments, which, under any form of 
" government are inauspicious to liberty^ and which are to be 
" regarded as particularly hostile to republican liberty. In 
" this sense^ it is that your union ought to be considered as a 
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*^ main prop of your liberty, and that the love of the one oufjat 
*^ to endear to you the preservation of the other. 

^ These considerations speak a persuasive language to every 
*^ reflecting and virtuous mind, and exhibit the continuance of 
^ the Union as a primary object of patriotic desire. Is there a 
^ doubt whether a cbmmon government can embrace so large 
^^ a sphere? Let experienc^Peolve it To listen to mere specu- 
" lation in such a case were criminal. We are authorised to 
^ hope that a proper organization of the whole, with the aux* 
^ iliary agency of governments for the respective subdivisions, 
^ will afford a happy issue to the experiment With such 
^ powerful and obvious motives to union, affecting all parts of 
^ our country, while experience shall not have demonstrated 
^ its impracticability, there will always be reason to distitist 
^ the patriotism of those who in any quarter may endeavour to 
*^ weaken its bandis.^* 
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Perhaps the following Tie w of the elections of president and 
vice president, since the retirement of President Washington, 
may not be uninteresting. 

In 1 796, the votes were given under the first system, as 
heretofore explained. The highest in Vbtes became the pre- 
sident, and the next highest, the vice president 

John Adams, who had been vice presddent eight 

years, had 71 votes. 

Thomas Jefferson 68 

Thomas. Pinckney - • - ^ . . - 59 

Aaron Burr - SO 

1800. 
Thomas Jefferson 73 

m 

Aaron Burr - - - - - - - 73 

John Adams 64 

Thomas Pinckney 63 

The equality of the votes for Mr. Jefferson and Mr. Burr 
produced an arduous contest in the house, the history of which 
is worth preservation. 

The declaration of the votes took place in the senate cham- 
ber, on Wednesday, the 11th of February. After the decla- 
ration that a choice had not been made by the electors, and 
that it devolved on the house of representatives, the house con- 
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vened in its own chamber, and fiirnished seats for the senate, 
as uoitnesses. The house had previously adopted rules, that it 
should tontinue to ballot, without interruption by other busi- 
ness, and should not adjourn, but have a permanent session 
until the choice be made ; and that the doors of the house 
shall be closed during the balloting, except against the officers 
of the house. 

The following was directed to be the mode of ballotmg : 

E^ch state had a ballot box in which the members belong- 
ing to it, having previously appointed rt. teller, put the votes of 
the state, the teller on the part of the United States having then 
counted the votes, duplicates of the rest were put by him into 
two general ballot boxes. Teller^ being nominated by each 
state for the purpose' of examining the general ballot boxes, 
they were divided into two parts, of whom one examined one 
of the general ballot boxes, and the other examined the other. 
Upon comparing the result, and finding them to agree, the 
votes were stated to the speaker, who declared them to the 
house. 

The number of states was at that time 16 — ^nine ^ere neces- 
sary to a choice. On the first ballot Mr. Jefferson had eight 
states, Mr. Burr six, and two were divided. 

The first ballot took place about 4 o^clock, P. M. Seven 
other ballots^ with similar results succeeded, when a respite 
took place, during which the members retired to the lobbies 
and took refreshment At three o'clock in the morning of the 
12th, two other ballots took place, and at 4 o'clock in the 
morning, the twenty-first trial. At 12 at noon, of the 12th, 
the twenty-eighth ballot took place, wlien the house adjourned 
to the next day, having probably, in secret session, dispensed 
with the rule for the permanent session. On Friday, the ISth, 
the house proceeded to the thirtieth ballot without a choice, 
and again adjourned to the next day. On Saturday, the 14th, 
the balkrtings had the same resdit. On Tuesday, the 17th, at 
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the thirty-sixth ballot, the speaker declared at one o'clock, tliat 
Mr. Jefferson was elected, having" the votes of New Yor|c, 
New Jersey, Pennsylvania, Virginia, Kentucky, Georgia, 
Tennessee, North Carolina, Maryland, four votes for Jefferson 
and four blanks, and Vermont one vote for Jefferson and 
one blank vote. Thus ended the contest, and it merits the 
attention of the enemies of Republican institutions, w.io are 
fond of anticipating the occurrence of tumult and violence 
on such occasions. The decorum with which the whole was 
conducted, and the ready and peaceable acquiescence of the 
minority, evince both the sound texture of the Constitution, 
and the true character of the American people, , 

The elecHiion in 1804, was under the present system- 
Thomas Jefferson had, for president - - 1 62 votes* 
Charles C. Pinckney - - - - - 14 
George Clinton, for vice president - - - 162 
RufusKhig - - . - * - - - 14 

1808. 

James Madison, for president - - • - 122 

Charles C. Pinckney - - - - - 47 

George Clinton, for vice president - - - 113 

Rufus King -^ .----. 47 

1812. 

James MadiscHi, for president • - - 1 28 

De Witt CMon - - - - - - 89 

Elbridge Gerry, for vice president - : - 128 

Jared Ingersoll - - - - - - 57 

1816. 
James Monroe, for president - - - - 183 

Rufus King - - 34 

Daniel D. Tompkins, for vice president - - 113 

40 
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1820. 
James Monroe, for president - - - - 231 

Only one vote in opposition. 

Daniel D. Tompkins, for vice president - - 218 

The scattering votes in these statements are not given. 

1824. 
The votes given were as follows— for 
Andrew Jackson, as president - - - 

John Quincy Adams 

William H. Crawford - - - - - 
Henry Clay - - - - - 



99 votes. 

84 
41 
37 



Of whom the three first were returned to the house, and no 
one of them having a majority of the whole number of votes, 
the selection devolved upon the house of representatives, and 
it terminated in the choice of Mr. Adams. 

We annex a statement, to explain the manner in which this 
constitutional power is exercised, by which it will .be seen, 
that the votes of a majority of the members of each state con- 
stitute the vote of the state. 



STATES. 



Maine 

New Hampshire 

Vermont 

Massachusetts 

Connecticut - 

Rhode Island 

New York 

New Jersey - 

Pennsylvania - 

Delaware 

Maryland 

Virginia 

Norai .Carolina 

South Carolina 

Georgia 

Alabama 

Missouri 

Indiana - 

Mississippi 

Tennessee 

Kentucky 

Oljio 

Illinois - 

Louisiana 



Adanu. 



7 
6 
5 

12 
6 
2 

18 
1 
1 

5 
1 
1 



8 

10 

1 

2 

87 



Jackson. 



Crawford. 



2 
5 

25 

« m 

a 
1 

2 
9 



3 
1 
9 
4 
2 



71 



14 



1 
t 

19 
10 



54 
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Thus 1 3 states voted for Adams, 7 for Jackson, and 4 for 
Crawford. • 

John C. Calhoun was elected vice president by a great 
majority of the electoral colleges. 

In the election of 1828, the great majority of votes, in favour 
of Andrew Jackson, rendered a recourse to the house of repre- 
sentatives unnecessary. 

Of the 261 electors, 178 voted for General Jackson and 83 
for Mr. Adams. John C. Calhoun obtained 171 votes for vice 
president, 83' were given for Richard Rush, and 7 for William 
Smith of South Carolina. 
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In page 75 notice is taken of the difficulties under which 
congress laboured during the confederation, in respect to 
enforcing the obsfervanc^ of treaties, and the letter from con- 
gress to the several states prepared by Mr. Jay is referred to. 

As an historical document valuablein every respect, we here 
insert it : — 

" Friday; April 13, 1787. 

" The secretary for foreign affairs, having in pursuance of 
an order of congress, reported the draught of a letter to the 
states, to accompany the resolutions passed the 21st day of 
March, 1787: the same vi^as taken into consideration, and 
unanimously agreed to as follows : 

" Sir, — ^Our secretary for foreign affairs has transmitted to 
you copies of a letter to him, from our minister at the court of 
London, of the 4th day of March, 1786, and of the papers 
mmtidned to have been enclosed with it. 

" We have deliberately and dispassionately examined and 
considered the several facts and matters tirged by Britain, as 
infractions of the treaty of peace on the part of America, and 
we regret that in some of the states, too little attention ap- 
pears to have been paid to the public faith pledged by that 
treaty. 

" Not only the obvious dictates of religion, morality and 
national honour, but also the first principles of good policy. 



■^ 
^ 
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demand a candid aiid punctual compbance with engagemcoits 
con^tutionally asd fiiirly made. 

^Our national Constitufion having ccHnniitted to us the 
management of the national concerns with- foreign states and 
powers, it is our dul;y to take care that all the rights which they 
ought to enjoy within our jurisdiction by the laws of nations 
and the faith of treaties, remain inviolate. And it is also oast 
duty to provide that the essential interests and peace of the 
whole confederacy, be not impaired or endangered by devia- 
tions from the line of public faith, into which any of its mem- 
bers may from whatever cause be unadvisedly drawn. 

*• Let it be remembered, that the thirteen independent sove- 
reign statesr have, by express delegation of power, formed and 
vested in us a general though limited tovereignty, for the gene- 
ral and national purposes specified in the confederation. In this 
sovereignty they cannot severally participate, (except by thdr 
delegates,) nor with it have concurrent jurisdiction ; for the 
ninth article of the confederation most expressly conveys to 
us the sole and exclusive r^;))! and power of determining on 
ygmr and peace, and of entering into treaties and alliances, &c. 

" When therefore a treaty is constitutionally made, ratified 
and published by us, it immediately becomes binding on the 
whole naticMi, and superadded to the laws of the land, without 
the intervention of state legislatures. Treaties derive their 
obligation from being compacts between the sovereign of this 
and the sovereign of- another nation ; whereas laws or statutes 
derive their force from being the acts of a legislature competent 
to the passing of them. Hence it is clear that treaties must 
be implicitly received and observed by every member of the 
nation ; for as state legislatures are not competent to the 
making of such compacts or treaties, so neither are they com- 
petent in that capacity, authoritatively to decide on, or ascertain 
the construction and sense of them. When doubts arise 
respecting the construction of state laws, it is not unusual nor 
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improper for state legislatures, by explanatory or declaratory 
acts, to remove those doubts : but, the case between laws and 
compacts or treaties is in this widely different; for when doubts 
arise respecting the sense and meaning of a treaty, they are so 
far from being cognizable by a state legislature, that the United 
States in congress assembled, have no authority to settle and 
determine them : for as the legislature only, which constitution- 
ally passes a law, has power to revise and amend it, so the 
sovereigns only, who are parties to the treaty, have power by 
mutual consent and posterior articles, to correct or explain it. 

'^In cases between individuals, all doubts respecting the 
meaning of a treaty, like all douBts respecting the meaning of 
a law, are in the first instance mere judicial questions, and are 
to be heard and decided in the courts of justice having cognir 
zance of the causes in which they arise, and whose duty it is 
to determine them according to the rules and maxims estab- 
lished by the laws of nations for the interpretation of treaties. 
From these principles it follows of necessary consequence, that 
DO individual state has a right by legislative acts to decide and 
point out the sense in which their particular citizens and courts 
shall understand this or that article of a treaty. 

t' It is evident that a contrary doctrine would not only mili- 
tate against tlie common and established maxims and ideas 
relative to this subject, but.would prove no less inconvenient 
in practice than it is irrational in theory ; for in that case the 
same article of the same treaty might by law be made to mean 
one thing in New Hampshire, another thing in New York, and 
neither the one npr the other of them in Georgia. 

^^ How far such legislative acts would be valid and obliga- 
tory even within the limits of the state passing them,. is a 
question which we hope never to have occasion to discuss. 
Certain, however it is, that such acts cannot bind either of the 
contracting sovereigns, and consequently cannot be obligatory 
on their respective nations. 
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" But if treaties, and every article in them be, (as they are 
and ought to be,) binding on the whole nation, if individual 
states have no right to accept some articles and reject others, 
and if the imprgjpriety of state acts to interpret and decide 
the sense and construction of them, be apparent, still . more 
manifest must be the impropriety of state acts to control, delay 
or modify the operation and execution of these national 
compacts. ^ 

" When it is considered that the several states assembled 
by their delegates in congress, haye express pow^r to form 
treaties, surely the treaties so formed are not afterwards to be 
subject to such alterations as this or that state legislature may 
think expedient to make, and that too without the consent of 
either of the pau-ties to it; that is in the present case without 
the consent of all the United States, who collectively are 
parties to this treaty on the one side, and his Britannic majesty 
on the other. . Were the legislatures to possess and to exer- 
cise such power, we should soon be involved as a nation, 
in anarchy and confusion at home, and in disputes which 
WQuld probably terminate in hostilities and war, with the 
nations with whom we may have formed treaties. Instances 
would then be frequent, of treaties fully* executed in one state, 
and only partly executed in another ; and of thessgfne article 
being executed in one manner in one state, and in a different 
manner, or not at all, in another state. History fomishes no 
precedent of such hberties taken with treaties under form of 
law in any nation. * 

" Contracts between nations, like contracts between indi- 
viduals, should be faithfully executed, even though the sword 
in the one case, and the law in the other, did not compel it. 
Honest nations, like honest men, require no constraint to do 
justice; and though impunity and the necessity of affairs, may 
sometimes afford temptations to pare down contracts to 
'the measure of convenience, yet it is never done but at the 



\ 



330 APPENDIX, No. IL 

expense of that esteem, aiid confidence and credit, which are 

« 

of infinitely more worth, than all the momentary advantages 
which "such expedients can extort 

*^ But Ulthotigh contracting nations cannot^ like individuals, 
avail tiiemselves of courts of justice to compel performance of 
contracts ; yet an appeal to heaven and to armis is always in 
their power, and often in their inclination. 

" But it is their duty to take care that they never lead their 
people to make and support such ajqieals, unless the sincerity 
and propriety of their conduct affords them good reason to rely 
witik ccmfidence on the justice and protection of heaven. 

** Thus much we think it usefiil to observe, in order to 
explain the principles 00 which we have imanimously come 
to the foUov^ng resdution, viz. 

^ *'Resohedy That the legislatures of the several states cannot 
of right pass any act or acts fiir interpreting, explaining, or 
constriung a national treaty^ or any part or clause of it; nor 
for restraining, limiting, or in any maimer impediqg, retarding 
or counteracting the operation and execution of the same; 
for that on being constitutionally made, ratified and published, 
tfaey become in virtue of the cohfederatioOi part of the law 
of the land, and are not only independent d*. the will and 
power of such legislatures, t)ut also binding and obligatoiy on 
them.' 

*^ As the treaty of peace, so ftur as it req)ects the matters and 
tlungs provided for .in it, is a law to the United States which 
cannot by all or any 9f them be altered or changed, all state 
acts establishing provisions relative to the same objects which 
are incompatible with it, must in every point of view be impro- 
per. Such acts do nevertheless exist; but we do n<^ think it 
necessary either to enumerate \hea\ particularly, or to make 
them severally the subjects of discussion. It appears to us 
sufficient to observe and insist, that the treaty ought to have 
free course in its operation and execution, and that all d38tac]0S 
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interposed by state acts be removed. We mean- to act with 
the most scrupulous regard to justice and candour towards 
Great Britain, and with an equal degree of delicacy, moderatioa 
and decision towards the states who have given occasion to 
these discussions. 

" For these reasons we have in general terms, 

" ' Resolved^ That alL such acts or parts of acts as may be 
liow existing in any of the states, repugnant to the treaty of 
peace, ought to be forthwith repealed; as well to prevent their 
continuing to be regarded as violations of that treaty, as to avoid 
the disagreeable necessity there might otherwise be of raising 
and discussing questions touching their validity and obligation/ 

^ Although this resolution applies strictly only to suph of the 
states as have passed the exc^tionable acts alluded to, yet to 
obviate all future disputes and questions, as well as to remove 
those which now exist, we think it best that every state witb^ 
but exception should pass a law on the subject We have 
therefore, 

" * Resolved^ That it be recommended to the several states 
to make such repeal, rather by describing than reciting the said 
acts ; auid for that purpose to pass an act declaring in general 
terms that all such acts, and parts of acts repugnant to the 
treaty of peace between the United States and his Britannic 
mjajesty, or any article thereof, shall be, and thereby are 
repealed ; and that the courts of law and equity in all causes 
and questions cognizable by them respectively, and arising from 
or 'touching the said treaty, shall decide and adjudge according 
to the true intent and meaning of the same : any thing in the 
said acts, or parts of acts, to the contrary thereof in any wise 
notwithstanding.' 

"Such laws would answer every purpose, and be easily 
formed. The more they were of the like tenor throughout the 
states the better. They might each recite that, 

• 41 ■' . - ■ 






322 APPENDIX, No. II. 

'^ Whereas certain laws or statutes made and passed in some 
of the United States, are regarded and complained of as 
repugnant to the treaty of peace with Great Britain, by reason 
whereof not only the good faith of the United States pledged 
by that treaty, has been drawn into question, but their essential 
interests under that treaty greatly affected. And whereas 
justice to Great Britain^ as well as regard to the honour and 
interests of the United States, require that the said treaty be 
faithfully executed, and that all obstacles thereto, and particu- 
larly such as do or m£iy be construed to proceed from the laws 
of this state, be effectually removed. Therefore, 

" Be it enacted by and it is hereby enacted 

by the authority of the same, that such of the acts or parts of 
acts of the legislature of this state, as are repugnant to the 
treaty of peace between the United States and his Britannic 
majesty, or any article thereof, shall be, and hereby are 
repealed. And further, that the courts of law and equity 
within this state be, and they hereby are directed and required 
in all causes and questions cognizable by them respectively, 
and arising fit)m or touching the said treaty, to decide and 
adjudge according to the tenor, true intent and meaning of the 
same, any thing in the said acts or parts of acts, to the contrary 
thereof in any wise notwithstanding. 

" Such a general law would, we think, be preferable to one 
that should minutely enumerate the acts and clauses intended 
to be repealed : because omissions might accidentally be made 
ill the enumeration, or questions might arise, and perhaps 
not be satisfactorily determined, respecting particular acts cm: 
clauses, about wliich, contrary opinions may be entertained. 
By repealing in general terms all acts and clauses repugnant 
to the treaty, the business will be turned over to its proper 
department, viz. the judicial ; and the courts of kw will find 
no difficulty in deciding whether any particular act or clause, 
is, or is not contiwy to the treaty. Besides, when it is con- 
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sidered that the judges in general, are men of character 9nd 
learning, and feel as well as know tlie obligations of office, 
and the value of reputation, there is no reason to doubt that 
their conduct and judgments relative to these, as well as other 
judicial matters, will be wise and upright. 
. ^^ Be pleased, sir, to lay this letter before the legislature of 
your state, without delay. We flatter ourselves they will con- 
cur with us in opinion, that candour and justice are as neces- 
sary to true policy as they are to sound morality, and that the 
most honourable way of delivering ourselves from the embar- 
rassment of mistakes, is fairly to correct then). It certainly is 
time that all doubts respecting the public faith be removed, 
and that all questions and differences between us and Great 
Britain, be amicably and finally settled. The states are 
informed of the reasons why his Britannic majesty still con- 
tinues to occupy the frontier posts, which by the treaty he 
agreed to evacuate ; and we have the strongest assurances that 
an exact compliance with the treaty on our part, shall be fol- 
lowed by a punctual performance of it on the part of Great 
Britain. 

*^ It is important that the several legislatures should, as sopn 
as pos^ble, take these matters into consideration; and we 
request the favour of you to transmit to us an authentipated 
copy of such acts and proceedings of the legislature of your 
state, as may take place on the subject and in pursuance of this 
letter. 

" By order of congress, 
(Signed) ** Arthur St. Clair, President.''^ 

No one can wish to see the country again reduced to such 
difficulties and disgrace. Still less that by a total dissolution of 
the Unicm, we should be left without even such a defective 
confederiatipn as this was. But we cannot leave the subject 
without an additional remaik. 



V 
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As soon as the Constitutioa was adopted, all legislatl?e mea< 
mires for the purpose of enforcing existing treaties, either on the 
part of the United States or the states, became at once unneces^ 
saiy. The institution of the judicial power was itself adequate 
to the desired effect. The partial views and local interests 
which might have influenced state legislatures, or the high 
tone which might be jealously imputed to the general legis- 
lature, were equally avoided. The people, by the adoption of 
the Constitution, had themselves legislated on the subject^ an(i 
the judicial principle, in regular and dignified procedure, csir* 
ried their le^slation into effect 
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For the purpose of convenient reference the entire Qmstitittion i* 
here inserted, inclvding the amendments. 



CONSTITUTIOJr 



or THX 



UNITED STATES OF AMERICA. 



We, the people of the United States, in order to form a more 
perfect union, establish justice, ensure domestic tranquillity, 
provide for the common defence, promote the general welfaret 
and secure the blessings of Uberty to ourselves and our posterity, 
do ordain and establish this Constitution for the United States 
of America. 

ARTICLE I. 

SECTION 1. 

1. All le^sktive pov^ers herein granted, shall be vested in a 
congress of the United States, which shall consist of a senate 
and house of representatives. 

SECTION 2. 

1. The house of representatives shall be composed of mem- 
bers chosen every second year by the people of the several 
states, and the electors in each state shall have the qualifications 
requisdte for electors of the most numerous branch of the state 
legislature. 
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2. No person shall be a representative who shall not have 
attained to the age of twenty^five years, and becsi , fljE^en 
years a citizen of the United States, and who shall noty'tmen 
elected, be an inhabitant of that state in which he shall be 
chosen. 

3. Representatives and direct taxes shall be apportioned 
among the several states which may be included within this 
Union, according to their Respective numbers, which shall be 
determined by adding to the whole number of free persons, 
including those bound to service for a term of years, and 
excluding Indians not taxed, three-fifths of all other persons. 
The actual enumeration shall he made within three years after 
the first meeting of the congress of the United States, and 
within every subsequent term of ten years, in such manner as 
they shall by law direct The number of representatives shall 
not exceed one for every thirty thousand, but each state duiU 
have at least one representative; and until such enumera&Hi 
shall be made, the state of N6w Hampshire shall be entitled 
to choose three, Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five. New York six, New 
Jersey four, Pennsylvania eight, Delaware "one, Maryland six, 
Virginia ten. North Carolina five. South Carolina five, and 
Georgia three. 

4. When vacancies happen in the representation from any 
state, the executive authority thereof shall issue writs of elec- 
ti(m to fill such vacancies. 

5. The house of representatives shall choose their speaker 
and other officers ; and shall have the sole power of impeajdh-* 
ment 

SECTION 3. 

1. The senate of the United States shall be composed of two 
senators from each state, chosen by the legislature therec^ fi^ 
six years ; and each senator shall have one vote. 
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2. Immediately after diey shall be assembled in consequence 
of tba first election, they shall be divided as equally as may be 
into' three classes. The seats of the senators of the first class 
shall be vacated at the expiration of the second year, of the 
second class at the expiration of the fourth year, and of the 
tlurd class at the expiration of the sixth year, so that one-third 
may be chosen every seccHid year ; Bud if vacancies happen by 
resignation, or otherwise, during the recess of the legislature of 
any state, the executive thereof may make temporary appoint- 
ments until the next meeting of the legislature, which shall 
then fill such vacancies. 

3. No person shall be a senator who shall not have attained 
to the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an inhabit- 
ant of that state for winch he shall be chosen. 

4. The vice president of the United States shall be president 
of the senate, but shall have no vote, unless they be equally 
divided. 

5. The senate shall choose their other officers, and also a 
president pro tempore^ in the ab^nce of the vice president, or 
when he shall exercise the office of president of the United 
States. 

6. The senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath 
or affiiiraation. When the president of the United States is 
tried, the chief justice shall preside ; and no person shall be 
convicted without the concurrence of two-thirds of the members 
present. 

7. Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and 
enjoy any office of honour, trust or profit under the United 
States ; but the party convicted, shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, 
according to law* 
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SECTION 4. 

1. The times, places, and manner of holding elections for 
senators and representatives, shall be prescribed in each state 
by the legislatm^e thereof: but the congress may at any time 
by law, make or alter such regulations, except as to the places 
of choosing senators. 

2. The congress shall assemy q at least once in every year, 
and such meeting shall be on the first Monday in December, 
unless they shall by law appoint a different day. 

SECTION 5. 

!• Each house shall be the judge of the elections, retdms, 
«nd qualifications of its own aiembers, and a majority of each 
shall constitute a quorum to do business ; but a smaller number 
may adjourn firom day to day, and may be authorized to compel 
the attendance of ab^nt members, in such manner, and under 
such penalties as each house may provide. 

2. Each house may determine the rules of its proceedings, 
punish its members for disorderly behaviour, and, with the 
concurrence of two-thirds, expel a inember. 

3. Each house shall keep a journal of its proceedings, and 
from time to time publish the same, excepting such parts as 
may in their judgment require secrecy; and the yeifs and 
nays of the members of either house 9n any ques&Xiyishall, 
at the desire oP one-fifth of those present, be entered \)n the 
journal. 

4. Neither house, during the session of congress, shall, 
without the consent of the other, adjourn for more than three 
dajrs, nor to any other place than that in which the two houses 
shall be sitting. 

SECTION 6. 

1. The senators and representatives shall receive a compen- 
satibn for their services, to be ascertained by law, and paid 
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out. of the tt^edsuiy of the United States. They sliall in all 
eateS) eiteepi trestdon, felony, akid breach of. the (Seaoe, be. 
privileged from arrest during their attendance at the ^ssH>il^ 
of their respective bouses, and in going to and returning frOm 
the same; and for ai^ q)eech or debate in either houses &^ 
tAall tM^ qwistioned in any other place; 

9. No eenator or i;^resentative shall, diirfaig the time fot* 
which be was electedi|,be appointed to any civilroffice under tbe 
authoritjr of tiie United States, which shall have been created, 
or the emoruments' whereof shall have been increased, during 
such time; and no person holding amy office under the United' 
States, shall be a member of either house during his continuaiice 
in office. 

SECTION 7. 

1. All b'dls for raising revenue .shall originate in the houses 
of representatives ; but the senate may propose or concur with 
amenjdments as on other bills. 

2. Every bill which shall have passed the hou^e of representa- 
tives and the senate, shall, before it becdme a law, be presented 
to the president of the United States; if be approve he shall 
sign it, but if not he shall return it, with his objections to that 
house in which it shall have originated, whd shidl enter the 
obgectioiis at large on timr journal, and proceed to reconskler 
it If after siich reconsideration two-thirds of that hc^se shall 
agree to pass the bill, it shall be sent^ together with the objec- 
tions, to the other house, by whi<$h it shall likewise be 
reconsidered, and if approved by two-thirds of that house, it 
shall become a law. But in all such cases the votes of botb» 
houses shall be determined by yeas and nays,, and the names 
of the persons voting for and against the bill shall be entered on 
the journal of en eh house respectively. If any bill shall not b& 
returned by the president witlun teU'days, (Sundays eiccepted^) 
after it shall ha^ve been presisnteek to him^ the samestaM 

42 
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be a law, in like manner as if he had signed it, unless the 
congress by their adjournment prevent its return, in which case 
it shall not be a law. 

3. Every order, resolution or vote to which the concurrence 
of the senate and house of representatives may be necessary, 
(except oix a question of adjournment,) shall be presented to 
the president of the United States; an^ biefore the same shall 
take effect, shaB be' approved by him, or.being disapproved by 
him, shall be re-passed by two-thirds of the senate and house 
of representatives, according to the rules and' limitations 
prescribed in the case of a bill. 

SECTION 8. 

The congress shall have power 

1. To lay and collect taxes, duties, imposts and excises, 
to pay the debts and provide for the common defence and 
general welfare of the United Staties ; but* all duties, 
imposts and excises shall be uniform throughout the United 
States: 

2. To borrow money on the credit of the United States : 

3. To regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes : 

4. To establish an uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies throughout the 
United States: 

5. To coin money, regulate the value thereof, and of foreign 
cdin, and fix the standard of weights and measures : 

6. To provide for the punishment of counterfeiting the 
securities and current coin of the United States : 

7. To establish post-offices and post-roads : 

8. To promote the progress of science and u^ful arts, by 

« 

securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries : 
.9. To constitute tribunals inferior to the Supreme Court: 
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1^0. To define and punish piracies and felonies committed 
on the high seas, and offences against the law of nations : ., 

•1 1 . To declare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water: 

12. To raise and support armies, but no appi^opriation of 
money to that use shall be for a longer term than two years : 

1 3. To provide and maintain a navy : 

14. To make rules. for the government and regulation of the 
land and naval forces : 

15. To provide for calling forth the militia to execute the 
Jaw§ of the Union, suppress insurrections, and repel invasions : 

16. To provide for organizing, arming, and disciplining the 
militia, and for governing such part of them as may be employed 
in the service of the United States, reserving to the states re- 
spectively, the appointment of the officers, and the authority of 
training .the militia according to the discipline prescribed by 
congress: , 

17. To exercise exclusive legislation in all cases whatsoever, 
over such district, (not exceeding ten miles square,) as may, 
by cession of par^cular states, and the acceptance of congress, 
become the seat of the government of the United States, and 
to exercise like authority over all places purchased by the 
consent of the legislature of the state^ in which the same shall 
be, for the erection of forts, magazines, arsenals, dock-yards, 
and other needful buildings : — And . 

1 8. To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States, or in iany departmient or officer thereof. , 

SECTION 9* 

1. The migration or importation of such persons, as any 
of the states now existing shall think proper to admit, shall not 
be prohibited by the congress prior td the year one thousand 
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eight huBdred nod eight, but a*tax or duty may be imposed 
on. such importatioD, pot ^xodeding 4eci 4ollars fiu: each 
perBpn* 

2. The {)rivilege ef tfiib writ of i^abeax C9fpu» ehaii not be 
suspended, japless when |b cases of rebeUioii cur iavasicm the 
public safety may require it. 

3. No bill of attainder or ex pest facto law shall be passed. 

4. No capitation, or other direct tax ^haU' be laid, unless ^i 
proportion to the census or enumeration herein .beibie.difeotod 
to be taken. 

m 

5. No tax or duty shall be laid on articles expected from any 
state. No preference shall be ^^n \fy any fegidafion of 
oomm^ce or revenue to the ports of one state over those, of 
another ; nor 4shall vessels bound to, Cfc ih>m, one atote, be 
<4)liged to enter, clear, (M* pay duties in another. 

6. No inoney shall be drawn from the treasiuy, but m ooa* 
sequence of apprq)riations made by law ; and a regular state> 
mebt and. account of the receipts and expenditiu>es ctf alt public 
inoDey shall be published fitupa time to time. 

7. No title. of nobility shall be granted by tibe Uhit^ States : 
And no person hcMing ai^ office of {Hofit ch* trust under them, 
shall, without the a»sent of the congress, accept of ai^ presentv 
emdument, office, or titleof any kind whatever, fi^em any kiiig» 
j)rince or foreign state. 

SECTION 10. 

1. No state shall ept^r into any treaty, alUance».<fQQofedeiar 
4ipn ; grant l^tt^» of m^qi^e and reppsial ; o^ini fponey $ emi|t 
bills of credit \ make l^ly ,tlwg but gpld aqd ^ttvse/ ecw a tender 
in payment of debts; pass any bill of attainder, ex po9^ facto 
law, or law impairing the obligation of contracts, or grant any 
title pf nobility. 

2. No s[tate shajl, without the consent of the ccpagress, lay 
^y imposts or du^e^ on import^pr expQrts,<^xq^ whttt mayb? 
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ahydut^y necessary fbrexebutipg its insp^cti^i^ h^^t mi tb^ 
net produce of all dutiss imi iaH)09to, laid by my ftitte on 
isqKMrts or exports, ehdl be for the use of the treiuHiry of Ijhe^, 
United States ; and all such laws shall he subjeot to th^revisiQif' 
and contiol of the . congress. No srtate shaH, without the con^ 
sentcrf'GODgress, hiy any duty of tonnage, keep troefe, or sUps 
of war in time of peafie, ^ter into any agreement or ceiEqpajst 
with another eti^e, or with a foreign power, or eDgags is war, 
tjyailesB aotuaUy invaded, or in i^di imminent dimger as will not 
admit of delay. 

. ARTICLE II. 

. SUCTION 1. 

}. The executive power shall be vestied in a president of 
the United States of America. He shall hold hifi ofiSce during 
)ij|^ tejw of four years, aac) tog^her with the Tipe president, 
chp^Ji for. the ^^XQ^ t^nn, he .elepted as follow?; 

2. Each state shall appoint, in j3uch mamier as the legislatun' 
thereof imy direct, a mnobl^ of electors^ equal to the whole 
number of senators an4 representatives to which the state may 
be entitled in the congress ; bi^t no ^nator or representative, 
or person hplding m office of trust or profit under the United 
States, shall be appcantod an eli^ton 

3. The electors shall meet in their respective states, and votn 
by ballot for two persons, of ^hcnn one i)t least shall not be an 
inhabitant of the same state with themselves. And they shall 
make a list of all the persons voted for, and of the number of 
votes for each ; which list they shall sign and certify, anfl 
transmit, sealed, to the seat, of the government of the United 
States, directed to the pre»dent of the senate. The president 
of the senate shall, m the presence of the senate and house of 
representatives, open all the certificates^ and the votes shall 
then be counted The person .having the greatest number of 
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votes shall be the pt^sident, if such number be a majority of 
the whole number of electors appointed; and if there be more 
» than otie who have such majority, and have an equal numb^ 
* of votes, then the house of representatives shall immediately 
choose by ballot one of them for president ; and if no person 
have a majority, then from the five highest on the list the said 
house shall in like manner choose the prei^den t But in chooch 
ing the president the votes shall be taken by states, the repre- 
sentation fjx)m each state having one vote; a quorum for this 
purpose shall consist of a member or members from two-thirds 
of the states, and a majority of all the states shall be necessary 
to a choice. In every case, after the choice of the president, 

the person having the greatest number of votes of the electors 

« 

shall be the vice president. But if there should remain two 
or more who have eqlial votes tiie senate shall choose from 
them by ballot the vice president- 

4. The congress may determine the time of choosing the 
electors, and the day on which they shall give their votes; 
which day shall be the same throughout the United States. 

5. No person except a natural born citizen, or a citizen of the 
United States, at the time of the adoption of this Constitution, 
shall be eligible to the office of president; neither shall any 
person be eligible to that office who shall not have* attained lo 
the age of thirty-five year^, and been fourteen years a resident 
•within the United States. 

6. In case of the removal of the president from office, or of 
his death, resignation, or inability to discharge the powers and 
duties of the said office, the same shall devolve on the vice 
president, and the congress may by law provide for the case of 
removal, death, resignation, or inability, both of the president 
and vice president, declaring what officier shall then act as 
president, and such officer shall act accordingly, until the 
disability be removed, or a president shall be elected. 

7. The president shall, at stated times, receive for his services. 
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a compensation, which shall neither be increased nor diminished 
during the period for which.he shall have been elected, and he 
shall not receive within that period any other emolument from 
the United States, or any of them. 

8. Before he enter on the. execution pf his. office, he shall 
take the following oath or affirmation : 
. 9. ^^ I do solemnly swear, (or affirm,) that I will faithfully 
'' execute the office of president of the United States, and will 
" to the best of my ability, presierve, protect, and defend the 
" Constitution of tlie United States." 

SECTION 2. 

1. The president shall be commander in chief of the army 
and navy of the United States, and of the militia of the several 
states, when called into the actual service of the United States ; 
he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating 
to the duties of their respective offices, and he shall have power 
to grant reprieves and pardons tcx offences against the United 
States, except in cases' of impea(5hment 

2. He shall have power, by and with the advice and consent 
of the senate, to make treaties, provided two-thirds of the 
senators present concur ; and he shall nominate, and by and 
with the advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the 
supreme court, and all other officers of the Uqited States, 
whose appointments are not herein otherwise provided for, and 
which shall be established by law : but the congress may by 
law vest the appointment of such inferior officers as they think 
proper, in the president alone, in the cpurts of law, or in the 
heads of departments. 

3. The president shall have power to fill up all vacancies 
that may happen during the. recess of the senate, by granting 
commissions which shall expire at the end of their next session. 
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SECTION 3v 

1. He iihall frdm time to tii[ne ^ td the coAgreBls kiblttitt' 
tiOD of the state of the (Jniett, taii recbvtasiESod to tMr cCidi' 
fiidefaticm diidh measured ad lie shall judge hecedsafy tod 
expedient ; he may on extraordinary occasions, conrene both 
housesi, or either ef them, and in ease of disagreement betwiten 
them wHh r^pect to the time of adjotimnie^^'he teiy ttj^b^m 
them to daeh iimeiKiS he shall think ^reper r he\^I rec^e 
ambassadors and other pubKc mimdtefi^ ; he shafl take e^Ei^lie that 
the laws be fidthfuUy executed, and shall commis^on all the 
officers of the United States. 

SECTION 4. • 

U The president^ vice president^ and all lavil officers of the 
United States shall be removed fix)m office oiv impeachmeDl 
fiur, and conviction of, treason, teiberyy Or other hi^ crimes 
and misdemeanors* 

ARTICLE 111. 

SECTION U 

1. The judicial power of the United States, shall be.vested 
in one Supreme Court, and in such inferior courts as the con- 
gress may from time to time ordain and establish. Thojudgeiit 
both of the supreme atid infericnr courts, shall hold thdur dffibes 
during good behaviour, and shall, at stated times, receive fiur 
their services^ a compensation, which shall not be diminisbed 
during th^ continuance in office. 

SECTIONS. 

1. The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority ; to all cases afiecting ambassadors, other 
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public ministers and consuls: to all cases of admiralty and 
maritime jurisdiction; to contn,versies to which the United 
States shall be a party ; to controversies between two or more 
states, between a state and citizens of another state, between 
citizens of 'different states, between citizens of the same state 
claiming lands under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens or sub- 
jects. 

3. In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, the 
supreme court shall have original jurisdictbn. Iii all the other 
cases before mentioned, the supreme court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make. 

3. The trial of all crimes, except in cases of impeachment, 
shall be by jury; and such trial shall be held in the state where 
the said crimes shall have been committed; but when not com- 
mitted within any state, the trial shall be at such place or 
places as the congress may by law have directed. 

SECTION 3. 

1. Treason against the United States, shall consist only 
in levying war against them, or in adhering to their enemies, 
^ing them aid and comfort. No person shall be convicted 
of treason unless on the testimony of two witnesses to ' the 
same overt act, or on confession in open court. 

2. The congress shall have powerto declare the punishment 
of treason, but no attainder of treason shall work corruption of 
blood, or forfeiture, except during the life of the person 
attainted. 

ARTICLE IV. 

SECTION 1. 

1. Full faith and credit shall be given in each state to 

the public acts, records and judicial proceedings of every other 

43 



338 APPENDIX, No. IIL 

State. And the congress may by general laws peescribe tbe 
manner in which such acts, records and proceedings shall be 
proved, and the effect thereof. 

SECTION 2. 

1. The citizens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several states. 

2. A person charged in any state with treason, felony, or 
other crime, who shall flee from justice, and be found in another 
state, shall, on demand of the executive authority of the state 
from which he fled, be delivered up, to be removed to the state 
having jurisdiction of the crime. 

3. No person held to service or labour in one state, under the 

laws thereof, escaping into another, shall, in consequence of 
any law or regulation therein, be discharged from $uch service 

or labour, but shall be delivered up on claim of the party to 

whom such service or labour may be due, 

SECTION 3. 

1. New states may be admitted by the congress into this 
Union ; but no new state shall be formed or erected within 
the jurisdiction of any other state ; nor any state be. formed by 
the junction of two or more states, or parts of states, without 
the consent of the legislatures of the states concerned as w^ 
as of the congress. 

2. The congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States ; and nothing in this 
Constitution shall be so construed as to prejudice any claims 
of the United States, or of any particular state. 

SECTION 4. 

1 . The United States shall guarantee to every state in this 
Unbn a republican form of government, and shall protect 
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each of them agftinst invasion ; and on application of the legia* 
kUuie, ot of the executive, (when the legislature cannot be 
convened)) against domestic violence. 

♦. 

ARTICLE V. 

.1. The congress, whenever two-thirds of both houses shall 
deem it necessary, shall propose amendments to this Constitu- 
tion, or, on the application of tlie legislatures of two-thirds of 
the several states, shall 6all a convention for proposing amend- 
ments, which, in either case, shall be valid to all intents and 
purposes, as part of this Constitution, when ratified by the legis- 
latures of three-fourths of the several states, or by conven- 
tions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the congress : Provided, that 
no amendment which may be made prior to the year one 
thousand eight hundred and eight, shall in any manner affect 
the first and fourth clauses in the nintli section of the first 
article ; and that no state, without its consent, shall be deprived 
of its equal suf&age in the senate. 

ARTICLE yi. 

• » ' 

1 . All debts contracted and engagements entered into, before 
the adoption of this Constitution, shall be as valid against 
the United States under this Constitution, as under the con- 
federation. 

2. This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land; and the judges in 
every state shall be bound thereby, any thing in the constitution 
or laws of any state to the contrary notwithstanding. 

3w The senators and representatives before mentioned, and the 
members of the several state legislatures, and all executh^ 
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and judicial officers, both of the United States and of the 
several states, shall be bound by oath or affirmation, to sup- 
port this Constitution; but no religious test shall ever be 
required as a quaUfication to any office or pubUc trust under 
the United States. 

ARTICLE VII. 

1. The ratification of the conventions of nine Qtates, shall be 
sufficient for the establishment of this Constitution betvi^een the 
states so ratifying the same. 



AMENDMENTS TO THE CONSTITUTION. 

ARTICLE I. 

Congress shall make no law respecting an "establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press ; or the rignt of the people 
peaceably to assemble, and to petition the government for a 
redress of grievances. 

ARTICLE IT. 

A well regulated militia being necessary to the secuEii^ of a 
free state, the right of the people to keep and bear arms shall 
not be infringed. 

ARTICLE III. 

No soldier shall, in time of peace, be quartered in any hoirae 

without the consent of the owner ; nor in time of war, but in a 

manner to be prescribed by law. 

4 
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ARTICLE IV. 

The right of the people to be secure in their persons, bouses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated ; and no warrants shall issue, but upon 
probable cause, si^pported by oath or af&imation, and particu- 
larly describing the place to be searched, and the persons or 
things to be seized. 

« 

ARTICLE V. 

No person shall be held to answer for a capital or otherwise 
in&mous crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the miUtia, when in actual service, in time of war or pub- 
Uc danger ; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb ; nor shall be com- 
pelled, in any criminal case, to be a witness against himself, 
nor be deprived of life, liberty, or property, without due process 
of law ; nor shall private property be taken for public use 
without just compensation. 



ARTICLE VL 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial Jury of the 
state and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation ; 
to be confrontefd with the witnesses against him ; to have com- 
pulsory process for obtaining witnesses in his favour ; and to 
have the assistance of counsel for his defence. 
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ARTICLE VH. 

In 8uit8 at oosunon law, where the value in controyeny 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved; and no £eict tried by a jury shall be otherwise re- 
examined in any court of the United States, than according to 
the rules of the common law* 

ARTICLE VIIL 

Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 

ARTICLE IX. 

The enumeration in the Constitution of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 

ARTICLE X. 

The powers not delegated to the United States by the -Con- 
stitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people. 

ARTICLE XL 

The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state. 
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ARTICLE XII. 

1. The electors shall meet in their respective states, aad vote 
by ballot for president and vice president, one of whom, at 
least, shall not be an inhabitant of the same state with them- 
selves ; they shall name in their ballots the person voted for as 
president, and in distinct ballots the person voted for as vice 
president ; and they shall make distinct Usts of all persons voted 
for as president, and of all persons voted for as vice president, 
and of the number of votes for each, which Usts, they shall ^gn 
and certify, and transmit sealed to the seat of the government 
of the United States, directed to the president of the senate; the 
president of the senate shall, in the presence of the senate and 
house of representatives, open all the certificates, and the votes 
shall then be counted : the person having the greatest number 
oF votes for president, shall be the president, if such number be 
a majority of the whole number of electors appointed ; and if 
no person have such majority, then from the persons having the 
highest numbers, not exceeding three, on the list of those voted 
for as president, the house of representatives shall choose 
immediately, by ballot, the president. But in choosing the 
president, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to a 
choice. And if the house of representatives shall not choose 
a president whenever the right of choice shall devolve upon 
them, before the fourth day of March next following, then the 
vice president shall act as president, as in the case of the death 
or other constitutional disability of the president. 

2. The person having the greatest number of votes as vice 
president, shall be the vice president, if such number be a 
majority of the whole number of electors appointed; and if no 
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person have a majority, then from the two highest numbers on 
the list, the senate shall choose the vice president : a quorum 
for the purpose shall consist of two-thirds of the whdle number 
of senators, a majority of the whole number shall be necessary 
to a choice. 

I 

. 3. But no person constitutionally ineligible to the office of 
president, shall be eligible to that of vice president of the 
United States. 
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